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PARLIAMENTARY NOTES. 



Of Legal Bills, apart from Political or Social mea- 
sures, there have only been two, and v/e give copies 
of them in the present Number. These are the 
Moveable Property (Scotland) Bill, and the Church 
Bill, introduced by Lord Belhaven. To the first we 
do not anticipate any objection, even fi*om that 
quarter where the change will be most felt. The 
abridging of deeds affecting land has been carried, 
we think, very nearly to its utmost limits, notwith- 
standing the cry for £irther abridgement, which is 
sometimes heard beyond the profession; and to any 
one who can remember, or who may have compared 
the older with the more recent portion of a progress 
of writs, the change is very great, and ought to satisfy 
the wishes of the most ardent law reformers. These 
reforms were carried out with the full concurrence 
and assistance of the profession, although here and 
there an objection was muttered, but ineffectually. 
The contrast which always occurs to mercantile men 
in transactions in lauded securities, is the cheapness 
and simplicity with which they c<^n have transfers of 
stocks and goods, compared with bonds over landed 
estates and transfers of these securities. For a few 
shillings they can have stocks of thousands of pounds 
transferred or assigned, while a bond or security for 
one or two hundred pounds cannot be assigned or 
transferred for less than three or four times the 
amount The contrast is no doubt striking, and 
though the length of deeds of security may to law- 
vers appear to rest on sufficient grounds, yet there 
IS no disguising the fact that these reasons are 
not appreciable by the times in which we live. 
People cannot be made to understand why a bond 
bearing interest should be encumbered with all the 
forms of feudal conveyancing, and why, if that se- 
curity is to be discharged, a long and expensive deed 
should bo required. We have no doubt the mer- 
cantile idea will more and more penetrate our land 
titles, and lawyers do not seem quite prepared to sur- 
render, unless this bill of the Lord Advocate indicate 
a change; but wo think the time is not far distant 
when this must be done. The object of the present 
bill is to facilitate the transmission of moveable pro- 
perty; and provides that personal bonds for payment 
or porfomancei bonds of caution, bonds of guarantee, 
bonds of relief, bonds and assignations in security of 
•very kind— which woiild leem to embrace bonds 
hmAnt i^^^^ deoreota of imy Court, polidoi of 

iKutiint^ of noy wBui(kA9« 6oopftDjf or mooinUoQ ia 



Scotland, whether held by parties resident in Scotland 
or elsewhere, protests of bills or of promissory notes, 
dispositions, assignations, or other conveyances of 
moveable or personal property or effects, assignations, 
translations, and retrocessions, and also probative ex< 
tracts of all such deeds from the books of any com- 
petent Court; the word "assignation" shall also in- 
clude translations and retrocessions, and probative 
extracts thereof; the words "moveable estate" shall 
extend to and include all personal debts and obliga- 
tions, and moveable or personal property or effects of 
every kind. The mode of transferring or assigning 
these classes of securities is by endorsing a few lines 
on the back of the security itself and having it re- 
corded, and, if thought desirable, to have it intimated 
either by a notary public or by the holder sending 
a copy of the assignment through the post office. 
Li this instance at least has been realised the mercan- 
tile idea of brevity, cheapness, and certainty; for we 
see no reason why any man may not endorse the few 
lines pointed out in the schedule to tlie Act for him- 
self, make a copy thereof and send it by |)ost, without 
the intervention of a lawyer; only lawyers will con- 
tinue to think that if the sum be lar^, few pnidcnt 
men will do this. Having reached this point, if the 
Bill becomes law, the next step of still farther sim- 
plifying all securities over land or real property cannot 
be delayed very long, and the profession should be pre- 
pared to meet this new inroad on their emoluments. 
We hc^ they niay exhibit the siinie spirit they hjive 
all along done in the numerous and important changes 
which have taken place within the last twenty or 
thirty years; hat whether they do or not, it appears 
to us tliat until thiA mercantile idea hcos been realised, 
law reform on transfers of property of all kinds will 
not have reached its end. 



Lord Belhaven's Church Bill carries us into a dif- 
ferent region — and if this were the place to speak of 
them — into church politics. In both Assemblies it 
was made the occasion of opening up the old contro* 
versy of '33, '43; and both spoke of each otlxer^a 
principles in such terms as showed that the old spii^it 
still smouldered, and was not extinct. The Bill scema 
to wear a very innocent appcamucc, and cbieftr to 
concern the church, and its ministers and members. 
It may indeed involve important principles, and thcsa 
mBf ^tly 6no^gh bo modo tho sumect of ob^iorvatiun 

in AmmbliH or lUc^bvro^ ba\ if thoio ^yhom [\ 
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more immediately concerns are satisfied either with 
its principles or details, we think they should be left 
alone. The Bill has three objects in view: — The 
first is, when a minister has been libeliedy and the 
libel found relcyant, the Presbytery may prohibit 
him from exercising his functions. But the grounds 
on which so seemingly prejudicial a step is to be 
adopted are two — immorality, and error in doctrine. 
It is right, however, to say, that a division of opinion 
exists among lawyers and in the church as to the 
inherent power of the church on this point, some 
maintaining that she has already the power of sus- 
pension, while otiiers hold that die has not. There 
underlies this the germ of the ever-recurring question 
of the limit of the power of a church in connection 
with the state; and to settle the question in this 
instance, the church has agreed to support the Com- 
missioners' Bill. Theoretically it looks like injustice 
to the inculpated incumbent, but the interests of the 
parishioners cannot be overlooked, and we think their 
interest has rightly been made superior to those of 
the clergyman. The second object is to provide for 
the unhappy case where the clergyman shall have 
become insane. It does seem strange that such an 
event should remain unprovided for in a church which 
has existed for 300 years, and no one seems to ques- 
tion the propriety of remedying such a want of power 
in church courts. But the fourth section of the Bill 
seems to have excited the greatest opposition. The 
church seeks the power of citing witnesses and havers 
by an application to the Sheriif, under the same 
penalties as witnesses are now bound to appear before 
his own courts. The opposition takes its stand on 
this principle, that no religious sect should have the 
aid of the civil power in enforcing its orders; and 
because, if conceded, it may exercise it in a wanton 
and oppressive manner. The last is not, we think, 
to be uncharitably assumed, and the first, we think, 
with deference, is already conceded in principle when 
a church, or party, or sect, call it which you will, has 
been recognised and endowed by the state. Be the 
opinions on these high and constitutional points what 
they may in Scotland, the English portion of our 
legislators will scarcely take the trouble of under- 
standing the nice theological controversies which may 
be raised out of such texts. But the real question 
is, Does the church require the powers asked, and 
would their being granted save controversy, save liti- 
gation, and not infringe any of the rights and privi- 
kges of any other portion of the li()ges? 

The Education Bill, after undergoing animated dis- 
cussion in and out of Parliament — rather on the 
whole adverse to its principles and many of its 
details — has been withdrawn for the present by the 
Qovemment A new Bill is to be introduced — ^not 
for the purpose of being discussed or passed this 
Session, but to be printed and laid before Parliament 
and the country for further consideration and dis- 
cussion, preparatory to its introduction next Session. 
From the difficulties with which the subject is sur- 
rounded, and the number, influence, and variety of 
the opposition, strong fears are entertained whether 
we are yet ripe for any legislative action on the lab- 
J€Q( of oduoaUoQ. ^1 wi9b aomethlng were 4oAe| 



if each party's views could be met and gratified; but 
as that is impossible, and few are disposed to make 
concessions, it is much to be feared that we are as 
far off as ever from a measure so much wanted as a 
comprehensive scheme of National Education. 



]Mr Mure's Public Houses Bill has reached the 
House of Lords, where it has suffered some curtail- 
ments, which, in the opinion of some of its Mends, 
will weaken its usefulness. The clauses erecting 
the limited Court of Appeal in place of the Quarter 
Sessions has been struck out — ^we think rightiy. The 
fluctuating body which constitutes the Quarter Ses- 
sions may be a bad Court of Appeal, and open to 
improper influences, but we don't think the matter is 
mended by concentrating the power, by limiting the 
Court chosen from the same body. 



Tiie mode of managing the Scottish legislative 
business in Parliament would appear not to be pkced 
on a better footing than it has been for years. The 
Lord Advocators multifarious duties, public and 
private, render it quite impossible for him to attend 
to them personally; and the appointment of Sir 
William Dunbar, as a kind of Under-Secretary of 
State for Scotland, practically the Lord Advocate^s 
legislative assistant, does not seem to have improved 
matters. Scottish business is huddled into corners, 
hurriedly and unsatisfactorily debated, pushed into 
discussion at two or three in the morning, to Saturday 
forenoon and other mid-day sederunts, to anticipatory 
discussions at Qwydr House — where a kind of Scot- 
tish Parliament is sometimes held; and yet^ with all 
these makeshifts, everybody knows, who cares about 
it, that Scottish business is all done in a manner which 
is eminently unsatisfactory to all concerned — ^to the 
Advocate himself, we are sure, not less than to others. 
Such a mode of conducting the parliamentaiy busi- 
ness of this part of the Empire is deserving of serious 
attention; its effects are patent in our statute book, 
especially for the last thirty years, and every year it 
is becoming more and more apparent. Will our 
active Members of Parliament, who have no mora 
exciting subject than the Public Houses Bill of the 
Member for Bute, take the mode of condnctmg Scot- 
tish business into their serious consideration, and 
apply some efficient remedy? It would confer more 
good on the country, and entail more lasting fame on 
the Member who should carry it, than a doasen such 
Bills as that of the honourable and learned Member 
for Bute. 

Of local and personal Bills, we have not space to speak 
at present. The most notable measures are— the new 
General Consolidation Police Bill of the Provost of 
Leith, and the monster Police Bill of the Provost and 
Magistrates of Glasgow. This last seems a very re- 
markable piece of li^pslation; and the mode in whidi 
it has lately been ''improved*' in the room ''up 
stairs," and more recently by Lord Redesdale in the 
House of Lords, and the anxious secrecy with which 
these changes, or alterations^ or improvements, or 
disfigurements, has been spoken of by the Lord Fro« 
vost and his coac^uton, is something novel in a popu* 
lar assembly, and wortiiy of atteatioui «t lowt^ by %k% 
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UNDECIDED POINTS IN PRACTICE. 



GOHPXTITION — ASRESTEE — TRUSTEE. 

A B obtains a Small Debt decree against C D, in virtue 
of which he nscs arrestments in the hands of a credi- 
tor of C D. He allows the statutory period of three 
months to expire without raising his action of furth* 
coming, but two days before the expiry of the three 
months he uses a second arrestment in the hands of 
C D's creditor. Within sixty days from tho date of 
the second arrestment, C D becomes bankrupt, and a 
competition arises between the arresting creditor and 
the trustee on the bankrupt's estate. Query, Is the 
second arrestment a renewal of^ and does it count 
from the date of the first, or must it be held to be a 
new arrestment, counting from its own date, and who 
is entitled to the fund in the arrestee's hands? See 
Small Debt Act, I Vict. c. 41, sect 6. 



SALE — BANKRUPTCY. 

By missive of sale entered into between A B and 
C D, A B sells a property to C D at a certain price. 
A B acknowledges in the missive to have received 
payment of the price. No price, however, is really 
paid, but two days after the date of the missive, C 
D jKiys a sum to account. Within sixty days from 
the date of the missive, A B becomes bankrupt 
Query, Is the missive of sale valid in a question with 
A H's creditors, so as to give C D a right to demand 
a disposition to the property? 



18 THE WORD DISPONE ESSENTIAL IN A CONVEYANCE 

OP HERITAOE? 

This is a question which has frequently been raised, 
and on whicJi differences of opinion exist Wo give 
a case here, arising out of tho terms of a post- 
nuptial contract, with tho opinion of a counsel of 
considerable standing, in the negative. The clause in 
the deed bears that "tho said spouses do, with mutual 
'' advice and consent, by these presents give, grant, 
" assign, and make over to, and in favour of, them- 
" selves in life-rent, and to the survivor of them, and 
" to their heirs and assignees of the survivor, heri- 
'* tably and irredeemably, all and sundry lands," etc.; 
a special subject was conveyed by the same deed. 
Infeftment followed, and was recorded. The deed 
contained a precept of sasine, authorising infeftment 
" in conjunct fee and life-rent, and to the survivor of 
them in fee," but there was neither a tenendas 
clause, nor a clause of resignation. The husband pre- 
deceased the wife, and she having sold the subjects 
conveyed by the post-nuptial contract, the purchaser 
objected to the title, because of tho omission of the 
word dispone, and the clauses of tenenandas and 
resignation. 

On these facts the counsel consnlted gave the fol- 
lowing opinion: — "I am of opinion that, notwith- 
" standing the absence of the word dispone, tho me- 
" morialist is validly infeft in the subjects meant to 
"be conveyed. The precept of sasine itself, accord- 
*'ing to Stair, implies a disposition whether in pre* 
**cepts of Clan Conttat^ or in other precepts of 
^<&»ine> 2, 3| llj and as the disposition in this case 
*< eoQt^ined a precept, and infeftment followed, I «n 

*^ of QploioQ thftt tb« mfimorMiat'i title is good," 



MOVEABLE PROrERTlT (SCOTLAND) BILL. 

TflE following Bill to facilitate the transmission of 
moveable property in Scotland has been prepared and 
brought into the House of Commons by the Lord 
Advocate and Sir Q. Grey: — 

^ Whereas it is expedient to facilitate tho transmission 
of moveable estate in Scotland: Bo it enacted by the 
Queen's most excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by 
the authority of the same as follows: — 

1. From and after tho passing of this Act, it shall be 
competent to any party, in right of a personal bond or 
of a conveyance of moveable estate, to assign such bond 
or conveyance by assignation in or as ncaHy as may be 
in the form set forth in schedule A hereto annexed ; and 
it ^all be competent to write the assignation or assigna- 
tions on the bond or conveyance itsdf in or as nearly as 
may be in the form set forth in schedule B hereto an- 
nexed; which assignation shall be registrable in the books 
of any court, in terms of any clause of registration con- 
tained in the bond or conveyance so assigned; and such 
assignation, upon being duly stamped and duly inti- 
mated, shall have the same force and eitect as a duly 
stamped and duly intimated assignation according to the 
forms at present in use. 

2. An assignation shall be validly intimated (1) by a 
notary public delivering a copy thereof, certified as cor- 
rect, to the person or persons to whom intimation may in 
any case be requisite; or (2) by tho holder of such assig- 
nation, or any person authorised by him, transmitting a 
copy thereof certified as correct by post to such person; 
and (in the first case) a certificate by such notary public 
in or as nearly as may be in the form set forth in schedule 
C hereto annexed, and (in the second case) a written 
acknowledgment by the person to whom such copy may 
have been transmitted by post as aforesaid of the receipt 
of the copy, shall be sufficient evidence of such intima- 
tion having been duly made: Provided always, that if 
the deed or instrument containing such assignation shidl 
likewise contain other conveyances or dedarations of 
trust purposes, it shall not be necessary to deliver or 
transmit a full copy thereof, but only a copy of such 
part thereof as respects the subject-matter of such assig- 
nation. 

«3. Nothing in this Act contained slicill prevent the 
transmission of any personal bond or conveyance of 
moveable estate, or the intimation of any assignation 
according to the forms at present in use. 

4. The following words in this Act, and in the schedules 
annexed to this Act, shall have the several meanings 
hereby assigned to them, unless there be something in 
the subject or context repugnant to such construction ; 
that is to say, the word "bond" and the word "convey- 
ance" shall extend to and include personal bonds for 
payment or performance, bonds of caution, bonds of 
guarantee, bonds of relief, bonds and assignations in 
security of every kind, decreets of any court, policies of 
assurance of any assurance oom|)any or association in 
Scotland, whether held by parties resident in Scotland 
or elsewhere, protests of bills or of promissory notes, dis- 
positions, assignations, or other conveyances of moveable 
or personal property or effects, assignations, translations, 
and retrocessions, and also probative extracts of all such 
deeds from the books of any competent court; the word 
"assignation" shall also include translations and retro- 
cessions, and probative extracts thereof; the wordsi 
"moveable estate" shall extend to and include all per* 
sonal debts and obligations, and moveable or personal 
propertv or effects of ev6r;|r kind. 

5. Toil Act may be cited for all purposes as the 

^'Thuwuiiiion of MoyMbto Prppwiy (iJcotlaod) Aoti 
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COURTS OF THE CHURCH OF SCOTLAND. 

Air Act for remoTing doubts as to the powers of the 
Courts of the Church of Scotland, and extending the 
powers of the said Courts; — 

1. "Whenever any Presbytery or oilier Court of the 
Church of Scotland shall have found a libel relevant, 
charging the minister of any parish with immoral con- 
duct or with error in doctrine, and shall have resolved 
to proceed to a proof of the said libel, it shall be lawful 
for the said Presbytery to pronounce a deliverance pro- 
hibiting such minister from the exercise and discharge of 
all ministerial functions of his office as minister of the 
iiarish until the libel shall have been fully investigated 
and finally disposed of; and in the event of an appeal 
against such deliverance, tlie said prohibition shall con- 
tinue until the same shall have been recalled by the 
Court of Appeal; and the ordinances of religion iu the 
said parish shall, so long as such prohibition remains in 
force, be administered in the same way as if the parish 
were vacant by the decease of the minister thereof: Pro- 
vided always that such prohibition shall not affect the 
right of such minister to his stipend. 

'2. When, in the course of any judicial process affect- 
ing the status of a minister, or on the representation of 
any party having interest, it has been established to the 
satisfaction of a Presbytery, or other superior Court of 
the Church, that the minister of any parish is insane, 
and thereby disabled from discharging the duties of his 
office, the Presbytery shall be entitled, and is hereby 
authorised, to appoint a quahfied assistant to pcrfonn the 
duties of the charge, until the said minister shall be 
enabled to resume the same, or until the parish shall be 
declared vacant; and the Presbytery shall be entitled, 
and are hereby authorised, to apportion and fix, by their 
deliverance appointing such asedstant, an allowance out 
of the stipend not exceeding one-half of the whole pro- 
ceeds of the benefice, and which shall be payable so long 
as such awistant shall hold and continue to act on his 
appointment by the Presbytery; and such deliverance, 
when duly intimated to the heritors or othens liable in 
payment of the stipend, shall be equivalent to a legal and 
completed assignation by the minister to such assistant of 
the portion of the stipend specified in the deliverance. 

0. When, hy their final sentence upon a libel, a 
Presbytery or other Church Court shall suspend a mini- 
ster from the discharge of the duties of his office for a 
term specified in the said sentence, the Presbytery shall 
be entitled, and is hereby authorised, to appoint a 
qualified assistant to discharge the said duties, and to 
apportion and fix an allowance to such assistant out of 
the stipend not exceeding one-half of the whole proceeds 
of the benefice, and which shall be payable so long as 
such assistant shall hold and continue to act on his 
appointment by the Presbytery; and such sentence, 
when duly intimated to tlie heritors or others liable in 
payment of the stipend, shall be equivalent to a legal 
and completed assignation by the minister to such as- 
sistent of the proportion of the stipend specified in the 

SfilltiGTiCf? 

4. When, in any judicial process depending before a 
Presbytery or other suiKjrior Church Court, such Court 
shall have allowed a proof, it shall be competent to tho 
parties in the cause, or any of them to whom such proof 
shall have been allowed, to apply to the Sheriff or 
Sheriff-Substitute of the county within the bounds of 
which any witnesses or havers, whom such jjurty or 
parties may propose to examine, shall be resident, for 
warrant to cite such witnesses and havers to appear 
before such Presbytery or other Churoh Court at a 
time and place to be specified in the application; and 
the Sheriff, on itttidqotion to him, along with the said 
appKcatioQ, of a duly oertifted extract of the deUvenanoo 



craved, which warrant and citation following thereon 
shall be held a legal warrant and citation to compel the 
attendance of the witnesses or havers to whom the same 
shall apply, in terms of such warrant and citation, and 
shall bo enforceable by the said remedies as are competent 
in the case of a warrant granted by the Sheriff for citation 
of witnesses or havers to appear before his own Court* 



gtliitiu- 



NoTKs OX TiiR ^lAnniAtJE Laws of England, Scot- 
land, AND Ireland, with Suggestions for their 
Amkndmekt and Assimilation. In a Letter to the 
Right Honourable the Lord Chancellor. By Jamk^ 
Muirhbad, Advocate, and of the Inner Temple, 
Burister-at-Law. Edinburgh: Bh&ckwood & Sona. 

He mnst be a very bi^roted native of any one of the time 
divisions of the United Kingdom who cannot acquiesce 
in a portion of the last paragraph of Mr Mairhead's 
Letter, *' That the marriage laws of England, Scotland, 
and Ireland are, one and all of them, more or less faalty 
and susceptible of improvement/' And Mr Mnirhead'a 
object is to suggest a mode in which these faults may be 
remedied, and the marrisgc laws of the three kingdoms 
assimilated. To do this satisfactorily, the tirst part of his 
Letter is token up by a historical resumt of the marriage 
laws of the three kingdoms, tracing them very clearJy 
from the Roman and Canon laws, down to the Refonna- 
tion and the Council of Trent, and proving beyond ques- 
tion that, with a few unimportant distinctions, they were 
identical. The diversities of the Irish marriage laws 
8ecm wholly indefensible, and bear strong traces of the 
Protestant domination. Yet there are difficulties against 
their removal which it may teke some time ere they can 
bo altered. We are afraid that the people of Scotland 
may be as difBcuU to deal with as their Irish cousins, 
as they seem to have a particular attachment to the 
peculiarities of their own law, the legitimation per gtihsc- 
fjuens matriinonium, and marriage per verba dc presently 
oral or written, cum copula subgetptente, Mr Muirbead 
thinks the present marriage laws of England the best of 
the three, and by some few changes in them, he proposes 
to assimilate the laws of Ireland and Scotland. Gene- 
rally, his proposal is simplification, and the impoaitioa 
*^ of such regulations as are necessary to secure the free- 
dom and publicity of marriage, yet these should make 
them so simple, inoffensive, and easy of observance, as to 
justify the presumption that persons refusing or neglect- 
ing to comply with them, do not wish society to regsuti 
their consortium as marriaji^e, or as implying either its 
natural or civil duties, obligations, or results.'' The only 
conditions, the non-observance of which ho thinks a 
State ought to impose under penalty of nullity of mar- 
riage, are two:— "(1) That the purpose of the parties be 
duly published for a certain time beforehand ; and (2) 
That the celebration be in the presence of at least two 
witnesses, beddes the oclebrator.'' The Letter is well 
deserving of the attention of law xeformen, as an able 
and learned exposition of a difficult branch of interna- 
tional law ; and whatever may be thought of Mr Muir- 
head's projiosals for assimilation, a careful perusal will 
dispel many prejudices and much ignorance as to the 
foundations of the respective marriage laws of the three 
kingdoms; and it will make this at least clear, that our 
own marriage laws are not that mass of absurdity and 
inducement to immorality which some fervid Irish oraton 
and English lawyers would fain have them to be; at 
least, if they are so unfortunate as to possess thcM 
unhappy characteristics, Sootimen do not feel the evils or 
inconveniences, and they have this consolation, that if 
they are in error, it is one which was shared In by tha 
greater part of £urope| and daioai im Ultiaiiity m cid 
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EXTRA-JUDICIAL ARRANGEMENTS BY INSOLVENTS. 



Thb expense attendant on Sequestrations in Bank- 
raptcy is too well known, and has jostly been made 
the subject of frequent complaint and inquiry, both 
in Scotland and England. In the systems of Bank- 
ruptcy Law in both parts of the island, attempts have 
been made to find a remedy for this in giving autho- 
rity to a certain number of the creditors to bind the 
remainder to an offer made by the bankrupt after 
sequestration. By our present Bankrupt Act, a 
sequestration may be superseded by a deed of arrange- 
ment, provided that a majority in number, and four- 
fifths in value, of the creditors present or represented 
at a meeting should resolve that the estate should be 
wound up in that manner; and thereon an applica- 
tion is to be made to the Lord Ordinary or the 
Sheriff; and elaborate and expensive proceedings 
require still to be adopted before the deed can be 
held as binding the whole of the creditors. That 
this is an unsatisfactory, and often tedious and ex- 
pensive mode of arrangement is well known; and it 
has been suggested that a similar mode of private 
arrangement might, with safety to the rights of credi- 
tors, be adopted previotu to sequestration. We notice 
that the subject has recently engaged the attention of 
the Institute of Accountants in Glasgow, at whose 
Suggestion the Chamber of Commerce has taken up 
the subject, and have adopted the following resolu- 
tions, and appointed a Committee to bring them 
under the notice of the Lord Advocate, and to seek 
the concurrence and support of other Chambers: — 
"First — That it is of the greatest importance to 
commercial communities that provision should be 
made for carrying out voluntary arrangements between 
insolvents and their creditors, by means of trust 
deeds, deeds of inspection, or composition contracts, 
without the necessity of resorting to sequestration in 
cases where the large majority of creditors concur in 
such arrangement. Second — That in such a matter 
it is of importance, as far as possible, to assimilate 
the laws of England and Scotland; and believing 
that the provisions of the English Bankrupt Act, 



whereby arrangements between insolvents and their 
creditors, when concurred in by the majority in 
number and three-fourths in value, of the creditors, 
are made binding on all the creditors, are correct in 
principle and have proved effectual and satisfactory 
in practice, any measure having for its object the 
introduction of similar provisions into the law of 
Scotland is entitled to the support of this Chamber." 
The difficulties are no doubt many, though chiefly in 
detail, to this being enacted as part of our law. We 
are not sure if three-fourths is not too small an 
amount in value to bind the minority. The rights 
of the minority should also be in some way protected; 
and especially foreign creditors, with whom it might 
require a considerable time to communicate. From 
a mercantile point of view, there can be little doubt 
of the beneficial effects of such an enactment; but 
there can be as little doubt that it would have the 
effect of carrying a great deal of the bankruptcy 
business out of the hands of legal practitioners into 
those of accountants. As it is, that quasi legal body 
have already in their hands the whole initiatory steps 
towards a sequestration, and that is often reluctantly 
resorted to, after laborious exertions have been made 
to effect a private arrangement by a trust deed. That 
the new proposal, if adopted, would have the effect 
we anticipate, may be assumed when we know the 
quarter from which it has emanated ; but, as it would 
be a beneficial enactment — especially to the creditors 
on small estates, the legal profession will not, we hope, 
throw any obstacle in the way. We have formerly 
said that the day has gone by when any portion 
of the community should stand in the way of a 
reform, especially in law, and when that is clearly 
intended as a benefit to the community, on the sole 
ground that it may probably entail a diminution of 
professional emoluments. With the safeguards we 
have suggested, and others which will easily recur to 
those familiar with the Bankruptcy Law, we think 
the resolutions of this Chamber would be a useful 
addition to our present code. 
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LEGAL EDUCATION. 



We understand the Glasgow Faculty have, by a large 
majority, agreed to hold attendance on the prelectioDJi 
of Professor Galbraith, of the Andersonian Univer- 
sity, as part of the course of study which they will 
accept for applicants for admission to their body. 
This was a step which we hardly expected the Faculty 
would take; not that it was by any means inexpedient 
or without use, but that, being a direct challenge to 
the University and an attack on one of its chairs, the 
rights of the University and the special interests of 
the present incumbent would seem to have been a 
barrier to such a step. The difficulty was the greater, 
when we remember that the Dean of Faculty is 
assessor to the University, and so, in some sense, 
bound up with it It was a mockery for the Faculty 
to go on raising their standard of legal education 
while our University only furnished one chair for 
Boman Law, for Scots Law, for Conveyancing, and 
for Commercial Law. No one man could do justice 
to these: if he had the knowledge, he could not have 
found time within a reasonable course. The Uni- 
versity Commissioners have only erected a separate 
chair for Conveyancing, leaving Scots Law and Com- 
mercial Law, as well as the Civil Law, still to be 
taught from one chair; Eoman Law is not taught at 
all, nor has it been for many years, though that is 
not the fault of the professor. All feel the necessity 
of having separate chairs of Scots Law and Commer- 
cial Law; but as the University Commissioners have 
not yet thought it right to do this, the Faculty, by 
their recent vote, have virtually taken it out of their 
hands, by having given their sanction to the chair of 
Commercial Law, so ably filled by Professor Gal- 
braith, in the Andersonian University. Some may be 
disposed to consider this as derogatory to the Uni- 
versity, and some may even have the superstitious 
idea that learning got within the walls of a recog- 
nised College is superior, in some way, to that to be 
obtained outside. Whatever view the University 
may take of the question, this is certain, that it is 
the Senatus, or whoever had the proper teaching of 
the faculty of law in their hands, who are to blame. 
They saw the rising desire for more extensive and 
more accurate knowledge of law than they furnished; 
they did not profit by what they saw, and the result 
is that, outside their walls, rivals have arisen, which 
will dq more, we hope, than quicken the movements 
of our professors, if they are to remain as our chief 
teachers, whether in law or other faculties. It is 
sufficient to have noticed the notion of the compara- 
tive value of teaching in a College and outside; what 
we want, wherever taught, is sound law, ably and 
accurately expounded, and such a division of the 
subject as may give both professor and pupil an 
opportunity of closely studying and accurately ac- 
quiring every branch of law. 



SMALL DEBT FEES. 



The following observations, recently made by Mr 
Sheriff Guthrie Smith, of Forfar, on a custom preva- 
lent in For&rshire, are deserving of attention, not 
more from the sound reasoning on which they are 
based, and the point with which they are expressed, 
than from the principle which they involve ; and if 
the inculpated practice exists anywhere else, we have 
no doubt that these remarks of the Sheriff will at 
once correct it : — 

"It was with considerable surprise I lately discovered 
that there exists in this Court, in the matter of the fees 
charged by the Clerk under the Small Debt Act, a 
practice different from that which prevails in Perthshire, 
and I know not how many other counties in Scotland. 
I allude to the fee of one shilling levied by the Clerk as 
the price of the judgment pronounced in every case. It 
appears to me, after a very careful examination of the 
subject, that for this there is no warrant whatever. The 
Small Debt Act is an amendment of an Act of Geo. FV., 
under which parties were required, in the course of the 
hearing of the cause, to pay certain fees across the Clerk's 
table as the dues on certain steps of the proceas, including 
even a sum for the oath of each witness examined. The 
justification of a practice so offensive, was that it was 
designed to make the mechanical machinery of the Court 
pay itself; but it looked so uncommonly like the buying 
and selling of justice, that when the present Small Debt 
Act was passed into law, the opportunity was taken to 
sweep away the whole system. It was provided instead, 
by section 82 of the statute now in force, that the fees 
therein specified, 'and no other,' shall be allowed to be 
taken by the Clerk and the officers *for any matters done 
in any cause or prosecution arising under the authority 
of the Act.' One of the fees specified is—' Decree, 
including extract, if demanded, one shilling.' It has 
been hitherto held in this county, erroneously I conceive, 
that this entitles the Clerk to a payment of one shilling 
for every expression of judicial opinion, whether the 
judgment be for pursuer or defender, absolvitor or dis- 
missal, and that whether diligence is or is not necessary, 
and notwithstanding neither decree nor extract, nor any 
thing whatever is demanded of the Clerk. The expres- 
sion in the Act of Parliament is, it must be conceded, 
not remarkably well chosen; but I think it clear that the 
interpretation I have referred to was never intended by 
the legislature. In the first place, the Clerk is to be 
paid only 'for matters done' by himself— for issuing the 

summons, entering in the procedure book, and so on 

and the table seems to be expressly framed so that the 
payment for every matter may be coincident with the 
doing of it, and that in the place appropriated for the 
transaction of such business— the office of the Sheriff- 
Clerk. But the giving of decree is not a matter done 
by the Clerk, and for which, therefore, he has no right 
to a fee. In the second place, what does the grammatical 
construction of the words impart? The difficulty is to 
find sense for the expression *if demanded'— does it 
apply to the decree or the extract? To the 'extract' it 
cannot apply, because, from the beginning to the end of 
the statute, the word extract, save in this one instance, 
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and in section 19, nowhere occurs. There ia no provision 
for giving a party an extract of a decree. The whole 
procedure in a Small Debt case, from the summons to 
the selling up of a defender, must be contained on the 
same sheet of paper; and, therefore, if the original sum- 
roons is once lost, the party holding the judgment is, so 
far as I can see, without a remedy. As I have already 
had occasion to determine, his only course is to raise a 
new summons, founded on the original decree. There- 
fore, the words including extract' have no meaning) 
and, striking them out as surplusage, the correct inter- 
pretation at once appears. The decree that may be 
demanded of the Clerk is the decree spoken of in section 
18 of the statute, where it is enaeted ^That when the 
parties shall appear the Sheriff shall hear them viva voce 
and examine witnesses,' etc., ^and thereupon the Sheriff 
may pronounce judgment; and the decree^ stating the 
amount of the expenses, and containing warrant for 
arrestment, and for poinding and imprisonment when 
competent, shall be annexed to the summons or com- 
plaint, and on the same paper with it, agreeably to the 
form in schedule (A), and annexed to this Act, or to the 
like effect.' In the schedule referred to, forms are given 
for the guidance of the Clerk in writing oat the import of 
the judgment, stating the place, the date, the Court, and 
the nature of the decemiture, whether decree for the 
pursuer or decree of absolvitor. So in prosecutions for 
penalties, and so in multiplepoindiugs, certain forms are 
given which show beyond doubt that the word * decree' 
does not mean judgment, but the interlocutor by which 
the judgment of the Court is formally declared. This 
interpretation makes the expression decree, if demanded, 
perfectly intelligible. There are many cases in which it 
may not be demanded, because it may not be required. 
The defender may be disposed to settle the matter at 
once after hearing the judge adduce his decision, without 
putting his opponents to the necessity of suing out 
ultimate diligence. If he does so, I think the Clerk 
has no right to the shilling. It is very true that under 
section 17 the Clerk is required to keep a book in which 
the names of parties, the nature and extent of the claim, 
and several deliverances or interlocutors, and the Jinal 
decree are entered in a tabular form prescribed by the 
Act; but I do not think he is entitled to the fee for this 
short-hand note of the judgment. This is not 'the 
decree;' it is the Clerk's warrant for afterwards formally 
extending the decree *if it is demanded.' Further, the 
book is not kept for the benefit of the parties to the 
cause, but for official purposes apd public inspection; 
and, moreover, the Clerk is allowed a separate fee for 
* entering in the procedure book,' which has apparently 
been intended to cover everything connected with this 
official register. On the whole, therefore, I come to the 
conclusion that the Clerk has no right to levy the fee of 
one shilling, unless the party in whose favour decree is 
pronounced requires him to write it out on the back of 
the summons, in the form set forth in Schedule (A). I 
have thought it proper to state my views at length on 
this point, because when it was first started at the last 
Circuit Small Debt Court, held at Kirriemuir, there was 
unfortunately a difference of opinion between myself and 
the Sheriff of the County on the subject." 



(To the Editor of the Scottish Law Magazine.) 
Sir,— There are three great departments of Law Reform 
which deeply involve the daily interests of the com- 
munity. The first is Conveyancing, in which we have 
now fairly got rid of antiquated forms, but in regard to 
which it still remains to provide for cheap and ready 
access to the records, by reducing them to one register 
for conveyances, and another for diligence, and allowing 
them to be kept locally. Another department is the 
Administration of the Law — for the cheap and expedi- 
tious dispensation of which, though much has been done 
by the Sheriff Court Act of 1853, and by other late 
measures dispersed in various Acta, much yet remains to 
be done by extending the jurisdiction of the Sheriff 
Courts to all classes of actions, and making their de- 
cisions final, except in the more important and delicate 
cases. But while reform in these two departments 
would be welcomed by the public, there is no blinking 
the fact that its introduction would be opposed by 
"vested interests," to which it would be adverse, and 
the demand for change must be more urgent than it is 
at present before much improvement is likely to be 
effected. 

The third department of reform — the assimilation of 
the Laws of England and Scotland — is not in danger 
from any such opposition, and there is no reason why 
immediate progress should not be made in that branch. 
Perhaps some of your correspondents, who are more 
conversant with the Law of England than I am, could 
suggest particulars in which the presently converging 
systems could at once be assimilated. A great deal 
could be done by this kind of assimilation without at all 
affecting general principles — which cannot be hastily 
altered — where these differ. 

For instance, it would be most desirable that the bill 
introduced into Parliament this Session, for establishing 
Land Registers in England, should be as nearly as 
possible identical with the system which is to be adopted 
for Scotland. Again, an English County Court Judge 
requires to be of seven years' standing at the bar before 
appointment. I presume that practically the same 
standard is adopted in our local Courts, but it would be 
desirable to have the Statute Book the same in both 
cases, and this should not bo lost sight of in next 
Sheriff Court Bill. We must soon, too, have Jury trial 
in the Sheriff Courts, and we might advantageously 
imitate the small juries of three, five, and seven of the 
English County Courts. 

I give these as instances of the kind of assimilation to 
which I refer, and which, I think, no opportunity should 
be lost of effecting. Such alterations in our law, while 
they would produce no inconvenience, even by drawing 
the legal systems of the two countries more closely to- 
gether, would pave the way for greater assimilations. 

I am aware that this is a large subject, and that it 
cannot be much advanced by mere correspondence in the 
pages of this Magazine; but — as I understand there is 
no regular organisation of any kind having for its object 
the assimilation of the laws of the two parts of the 
island, but that this work is left to be done in a tinker- 
ing and patching manner, which can never be successful 
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or satisfactory — perhaps some one oonld offer some sng- 
gestions for the establi&hment of some machinery for the 
regular and systematic advance of this mach needed 
reform. — ^I am, etc., N. R. N. 



llcbitlDS* 



Ths Law and Practice of CrrATioi^ and Diligencs, 
on the Basis of the late Mr Darling's Book on the 
Powers and Daties of Messengers-at-Arms and other 
Officers of the Law. By Robert Campbell, M.A., 
Advocate, Fellow of Trinity Hall, Cambridge. Edin- 
burgh: J. & T. Clark; Glasgow: Smith & Son; Lon- 
don: Stevens. 

Although the author of this work acknowledges, both 
on his title-page and in his brief pre&ce, that it is based 
on Mr Darling's book, he only does himself simple justice 
when he says that it ^* now assumes the form of an original 
treatise;" and we take leave to say, a treatise of great 
value, not to the officers of the law whose duties and 
responsibilities are more immediately the subject of the 
work, but to every practising lawyer, no matter to what 
particular branch of the profession he may have devoted 
himself. The work treats of the law applicable to the 
warrants for citations — the forms and mode of service, 
the parties to be cited, and the relative executions; the 
law of arrestment in all its phases; poindings; personal 
diligence, with its dangers and difficulties; and every 
known form in civil process. Criminal procedure is then 
taken up, with its warrants, indictments, and citations 
of panels, witnesses, and jurors. The forms, as well as 
the law, of the Ecclesiastical Courts are also embraced 
and treated of; and the forms peculiar to the Sheriff, 
Burgh, Dean of Guild, Baron, and Justice of Peace 
Courts are also explained. To each chapter there is a 
series of relative forms, and an ample Appendix of Acts 
of Parliament and Sederunt. In the larger towns there 
are always to be found a highly respectable and well- 
qualified class of officers, whether messengers -at- arms or 
sheriff-officers, to whom any piece of business may be im- 
plicitly and safely trusted; but we need not say that, in 
other parts of the country, from the limited extent of 
the business, it is not always the case that trustworthy 
officers are at hand, and the responsibility of an agent is, 
in these circumstances, greatly increased; but even where 
experienced and trustworthy officers are at hand, we 
need not say it is the duty, and a very important duty, 
to supervise the officer, and to see that his work has been 
done according to all the requirements of the law. The 
agent is responsible for so doing, and ignorance, there- 
fore, on such matters is inexcusable. This kind of work 
may by some, especially young lawyers, be not much to 
their liking, and the study of this department of the law 
only considered to be fitted for the officers themselves. 
This is a mistake which, at some part or other of his 
career, every professional man who ever entertained it 
has had corrected in some way, not by any means 
pleasant. It may further be said that a sense of duty 
may oblige one to turn up such a book as Mr CampbelVs, 
and when the occasion is over to throw it aside, in £he 
belief that its special study is arid and uninteresting, ii 
any one ever entertained saoh an idea, we recommend 



him to take this book, and he will find himself very soon 
undeceived. The book is, we believe, the most complete 
treatise on the subject on which it treats; and the law, 
whether contained in statutes or the decisions of the 
Court, is brought down to the latest date. From what 
we have said, we need hardly add that we recommend the 
work to every practitioner, as well as to the officers whose 
special duty it is to know, minutely and accurately, the 
forms as well as the law applicable to their often difficult 
and important employment. 



A Hakd-Book of the Law of Scotland. By Jam e« 
LoKiMER, Advocate, M.A., F.R.S.,E., Professor of 
Public Law in the University of Edinburgh. Second 
Edition. 

When the first edition of Professor Lorimer's little book 
came out, every one who took the trouble to examine it, 
found that the pretensions of the author in his preface 
was a great deal too modest. No doubt it was a most 
excellent reaumi^i Scottish Law, which any man, lay 
or legal, having any pretensions to a knowledge of the 
constitution of his country ought to know. Bat the 
book was a great deal more than this. It was found 
to be, in brief, a most excellent text-book for law stu- 
dents, embracing, as it did, every branch of the law. 
No one doubted the accuracy of its law who had ex- 
amined it; but the want of authorities was felt to lessen 
its value as a work of reference — ^as a ^* quotable" book. 
Having this opinion of the first edition, and the only 
hinderance to its taking rank among law books, being 
now removed by the addition of authorities for every 
important statement and opinion, this second edition 
will recommend itself not only to the non-professional 
reader, or student, but to busy, professional men who 
may be in want of a brief and accurate statement of 
the law on a special point, and the authorities indicated 
on which the statement is made. It may be an ex- 
trinsic element in the value of an elementary legal 
treatise, but the book is now issued with the sanction 
and authority of the author^s new position as Professor 
of Public Law in the Metropolitan University. We 
notice that the authorities have been added by Mr 
James Barclay, son of Dr Barclay, of Perth, who 
himself has found leisure to make valuable suggestions 
during the progress of the work, and is a guarantee to 
the profession that this part of the book has be^ 
thoroughly and accurately performed. 



Medical Statistics of Life Assurance. By J. G. 
Fleming, M.D. Glasgow: Thomas Murray k Son. 

This is an instructing little book which should be in the 
hands of all insurance agents, who are for the most part 
profesBional men ; and not only as insurance agents, bat 
in their professional capacity, the curious and striking 
results which Dr Fleming brings out cannot fail to prove 
useful. The extent to which Ufe assurance is now car- 
ried in connection with business by way of security, 
or as an important item in family settlements, renders 
it the duty of the legal adviser to know something 
of the physiology and idiosyncrasies of his clients, and 
this becomes more so where the legal adviser is, as 
sometimes happens, at the same time the agent for an 
insurance office, between whom and his client he may 
often have a difficult and delicate duty to perform. We 
think it rather strange that though ample materials must 
exist for an extensive treatise on this subject, none has 
yet been produced; and Dr Fleming has therefore done 
well, thouffh, as he says himself, he has only cleared the 
ground and laid a foundation for some other workman* 
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CRIMINAL PROCEDURE. 



It is a trite remark that the mode of procedure in 
criminal matters is of mach greater importance to 
the community than that in civil The character, 
liberty, or life of the subject are involved in the 
former : patrimonial interests are chiefly affected by 
the latter. In our Criminal Courts the utmost pre- 
cision is observed both in the forms of writs and of 
pleading. For the attainment of truth, and the 
detection of crime, our Criminal Courts exhibit 
machinery which even our southern neighbours hav& 
appreciated and admired. Our criminal machinery 
assumes as a fundamental point that the detection 
and punishment of crime are among the essential 
duties of the state. Our system has taken out of 
the hands of the individual citizen the obsolete 
feudal duty of prosecuting crimes in his own name 
and at his own expense. Its flexibility has been 
considered among the advantages of Scottish criminal 
law as permitting, without new legislation, the pro- 
secuting and punishment of new crimes. We are 
not among the number of those who admire the 
system for this characteristic. To leave the defini- 
tion of crimes, and even the punishment which may 
be inflicted, to the discretion of a judge or a pro- 
secutor, is, in our estimation, a serious defect in any 
system of criminal law. We know how disastrously 
such a defect was turned against the lives and 
liberties of the nation in the dark and evil days when 
arbitrary power acknowledged no restraint. The 
subject has a right to know the laws under which he 
lives, and the punishments he may be subjected to 
for their violation. But the flexibility of our 
criminal law, and the ''arbitrary pains" which may 
follow some hitherto unknown and undefined delict, 
leaves it in the power of a judge to inflict a punish- 
ment which the law has not imposed, and makes his 
conscience the only measure of its extent or severity. 
Crimes ought to be clearly defined, and their appro- 
priate punishments specified; the duties of judges 
would thus be rendered, as they ought to be^ as much 



as possible ministerial, and every possibility of 
inflicting ''arbitrary pains" put beyond their reach. 

But there is another peculiarity in our criminal 
system which deserves serious attention. Its reform 
has often been suggested, and various modes have 
been proposed to be substituted. We refer to the 
initial steps in the investigation of crimes. It is 
veiy di^cult to explain why such a system should 
have been permitted to exist to the present day. 
That it should have formed part of our criminal pro- 
cedure when private rights and individual liberty 
were little cared for or valued by those in power, we 
can understand; that it should now be abolished or 
modified, or some other mode substituted and brought 
in accordance with modem opinion, seems to us to be 
imperatively called for. The mode of taking an 
accused party *s "declaration" has been often described. 
Information reaches the public prosecutor that a 
crime has been perpetrated — suspicion points to a 
party as guilty. On his own responsibility, if there be 
little doubt, the Procurator Fiscal applies by petition 
to the Judge Ordinary, t.A, the Sherifl", for a warrant 
to apprehend the party indicated. If there has been 
doubt, the Procurator Fiscal takes what is called a 
"precognition'' — that is, he secretly in his own 
chamber takes the evidence, or rather (for the parties 
examined are not upon oath) the depositions of those 
who may afterwards be called on as witnesses against 
the accused. Being satisfied that there are sufiicient 
grounds for granting warrant to apprehend the ac- 
cused, with or without a " precognition," it is granted, 
and he is apprehended and taken to the Sheriff's or 
Procurator FiscaFs chambers, there to be examined. 
The theory is, that all the proceedings in criminal 
matters are conducted by or in presence of the Sheriff 
or his Substitutes. The Procurator Fiscal is at this 
stage only his assistant or servant, and subject to his 
control; and in point of fact the appointment of 
the Procurator Fiscal is in the hands of the Sheriff 
So soon as the accused is in custody, he is en- 
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tircly secluded from all coiQinumcation, except with 
the Sheriff, the Procurator Fiscal, and the police. No 
one is allowed to see him — his nearest or dearest 
friend is peremptorily excluded; he is not even allowed 
to see or advise with counsel or agent; literally the un- 
fortunate man is alone, unprotected, confined solitarily 
in prison, he is confronted day after day with practised 
legal talent, and all the subtilties of cross-examina- 
tion, in the person of the Sheriff, the public prose- 
cutor, and the police, in their private chambers. No 
one is allowed to be present bat themselves. The 
poor unfortunate is examined, re-examined, com- 
mitted, re-committed. As more evidence is recovered 
or conjectures volunteered by the newspapers or the 
public, the accused is again and again examined; he 
is paraded and caused to march before parties who 
have, or think they have, seen him near the scene of 
the crime; he is arrayed in this garb and in that, 
to assist in hb identification. Such is the practice. 
No doubt, before the examination commences the 
judge tells the unfortunate man that he need not 
answer any of the questions that will be put to him 
unless he likes, but that whatever he says will be 
written down, and may be used against him at his 
trial. We beg in passing to note the warning that 
it only may be brought against him. We shall ex- 
plain why immediately. 

It is needless to say how eagerly a party accused 
of any crime^ unless he is hardened in iniquity, 
wishes to tell some kind of story, either to justify or 
excuse or explain his conduct; and how very seldom 
is it that the judge's alternative injunction of saying 
nothing is followed. Bat it is of little moment to the 
accused whether he is silent or not. If his tale be 
true, that may end the matter, though in law it is 
not always enough that a man admits what he is 
charged with, to ensure conviction. If his tale be 
£fi]se, then that is contrasted with the evidence, and 
generally ensures conviction. If he is silent, even 
that may be used as against him, for it may be said 
that if he were innocent he would have told his own 
story, and having refrained, the inference is that he 
must be guilty. But supposing him to have told a 
^^ plain unvarnished tale/' giving explanations which 
place the crime charged in a favourable light, yet, 
strange as it may appear, it is in the power of the 
public prosecutor to say, "I shall not produce this 
'Declaration,' although I know it would explain the 
accused's conduct in some respects;" and the unfor- 
tunate man and his counsel are perfectly helpless, and 
have no power to demand its production. The simple 
statement of such a fact as being possible, and per- 
mitted by the law of a civilized country in the nine- 
teenth century, is of itself enough to call for some 
modification of this part of a system of legal p^ro- 
cedure in these respects differing so unfavourably and 



so widely from others. Assume the man to be old — 
hitherto respectable — and innocent — what fortitude 
must be required to undergo such an ordeal? Few 
minds could bear up against the terror which such re- 
iterated examinations before such a secret tribunal 
must inspire. Suppose the accused a woman — 
whether innocent or guilty. A feeling of instinctive 
horror takes possession of the mind at the idea of a 
poor solitary, friendless, unadvised woman being sub- 
jected to the examinations and re-examinations, the 
committals and re-committals we have stated as pos- 
sible in our criminal procedure. And these examina- 
tions may continue so long as it may be considered 
proper for the ends of justice, for there is no limit 
fixed by law, although in practice the state of seda- 
sion seldom exceeds eight or ten days. 

Having thus examined and re-examined the aecosedy 
and taken his precognitions, the public prosecutor, 
under the advice of the Sheriff, transmits the declara- 
tions and precognitions to the counsel for the Crown, 
who now hears of the case officially for the first time, 
and ought to take the proper steps to have the case 
brought before the proper Court. 

If the Sheriff or Crown counsel thinks proper, the 
accused may now be (what is technically called) fully 
committed for trial; and now it is that he may be 
allowed to see his counsel or agent, but it is only 
under the most stringent rules that he is still allowed 
to see his friends. It is at this stage that what has 
been called our Scottish Habeas Corpus Act, 1701, 
c 6, comes into operation; and under it, if thought 
desirable, the prisoner's trial maj be hastened, should 
the Procurator Fiscal seem dilatory. 

Such in general are the initial steps of a criminal 
inquiry in Scotland We have had in view a prisoner 
committed for some serious crime which is not bail- 
able, but the same procedure takes place in every 
case, however triffling, where it, ex facie, bears to be 
of such a nature as may be brought before the Sheriff 
and a jury; but in such cases, after being "fully com- 
mitted," the accused may be admitted to bail. 

We shall in our next make some observations on 
the mode of criminal inquiry thus explained, with a 
view to its modification or entire abolition, and shall 
contrast it with the systems adopted in other 
countries. 



EXTRA-JUDICIAL ARRANGEMENTS OF 

INSOLVENTS. 



We return to this subject, which, from its importance 
to the commercial community, as well as to the pro^ 
fession, deserves the gravest consideration. The re- 
solutions to which we referred in our last gave as 
one of the reasons for their adoption, the approba- 
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tion which a similar measure had met with in Eng* 
land. The measure suggested was made part of the 
English Bankruptcy Act, passed in the last session 
of Parliament, which is entitled, an ''Act to amend 
the Law relating to Bankruptcy and Insolvency in 
England.*' It is dated 6th August, 1861. When 
it is said, therefore, that the measure has been ap- 
proved of in England, it must be understood that 
this has been a theoretical and not a practical ap- 
proval — an approval of the idea embodied in the Act, 
not of its practical working, because it is not quite a 
year since it became law in England, and it is im- 
possible to say how it may work in practice. As the 
English Act. cannot be familiar to manj of our 
readers, we subjoin the divisional title, and the sub- 
sequent clauses having reference to private arraqge- 
ments before sequestration: — 



As to Trust Deeds for Benefit of Creditors, Composi- 
tion and Inspectorship Deeds executed by a Debtor: 

.192. Every Deed or Instrument made or entered into 
between a Debtor and his Creditors, or any of them, or 
a Trustee on their behalf, relating to the Debts or Lia- 
bilities of the Debtor, and his release therefrom, or the 
Distribution, Inspection, Management, and Winding-up 
of his Estate, or any of such matters, shall be as valid 
and effectual and binding on all the Creditors of such 
Debtor as if they were parties to and had duly executed 
the same, provided the following Conditions be observed; 
that is to say, 

1. A Majority in Number representing Three-fourths 

in Value of the Creditors of such Debtor whose 
Debts shall respectively amount to Ten Pounds 
and upwards, shall, before or after the execution 
thereof by the Debtor, in Writing assent to or 
approve of such Deed or Instrument: 

2. If a Trustee or Trustees be appointed by such 

Deed or Instrument, such Trustee or Trustees 
shall execute the same: 

3. The execution of such Deed or Instrument by the 

Debtor shall be attested by an Attorney or 
Solicitor : 

4. Within Twenty-eight Days from the day of the 

execution of such Deed or Instrument by the 
Debtor, the same shall be produced and left 
(having been first duly stamped) at the Office of 
the Chief Registrar, for the purpose of being 
registered: 

6. Together with such Deed or Instrument there shall 
be delivered to the Chief Registrar an Affidavit 
by the Debtor or some Person able to dispose 
thereto, or a Certificate by the Trustee or Trus- 
tees, that a Majority in Number, representing 
Three-fourths in Value, of the Creditors of the 
Debtor whose Debts amount to Ten Pounds or 
upwards, have in Writing assented to or approved 
of such Deed or Instrument, and also stating the 
Amount in Value of the Property and Credits of 
the Debtor comprised in such Deed : 

6. Such Deed or Instrument shall, before Registration, 

bear such ordinary and ad valorem Stamp Duties 
as are herein- after provided: 

7, Immediately on the execution thereof by the Deb- 

tor, Possession of all the Property comprised 



therein, of which the Debtor can give or order 
Possession, shall be given to the Trustees. 

198. The Date, Names, and Descriptions of the parties 
to every such Deed or Instrument, not including the 
Creditors, together with a short Statement of the ^ture 
and Effect thereof, shall be entered by the Chief Regis- 
trar in a Book to be kept exclusively for the purposes of 
such Registration. Such entry shall be made within 
Forty-eight hours after the Deed shall have been left 
with the Registrar as aforesaid, and a Copy of such 
entry shall be published in the London Gazette within 
Four Days after the making of such entry. 

194. Every Deed, Instrument, or Agreement whatso- 
ever, by which a Debtor, not being a Bankrupt, conveys 
or iM^enants or agrees to convey his Estate and Effects, 
or the principal part thereof, for the benefit of his Credi- 
tors, or makes any Arrangement or Agreement with his 
Creditors, or any person on their behalf, for the Distri- 
biition, Inspection, Conduct, Management, or Winding- 
up of his Affairs or Estate, or the Release or Discharge 
of such Debtor from his Debts or Liabilities, shall, within 
Twenty-eight Days from and after the Execution thereof 
by such Debtor, or within such further time as the Court 
in London shall allow, be registered in the Court of Bank- 
ruptcy ; and in default thereof shall not be received in 
evidence. 

195. No Deed or Instrument whatever, required to be 
registered as aforesaid, shall be registered unless in addi- 
tion to the ordinary Stamp Duty it also be impressed 
with or have affixed to it a Stamp denoting a Duty com- 
puted at the rate of Five Shillings upon every Hundred 
Pounds, or fraction of an Hundred Pounds, of the sworn 
or certified Value of the Estate or Effects comprised in, 
or to be collected or distributed under, such Deed or In- 
strument: Provided that the Maximum of ad valorem 
Ddty payable in respect of any such Deed or Instrument 
shall be Two Hundred Pounds. 

196. Every such Deed, on being so registered as afore- 
said, shall have a Memorandum thereof written on the 
Face of such Deed, stating the Day and the Hour of the 
Day at which the same was brought into the Office of the 
Chief Registrar for Registration. 

197. From and after the Registration of every such 
Deed or Instrument in manner {foresaid, the Debtor and 
Creditors, and Trustees, Parties to such Deed, or who 
have assented thereto or are bound thereby, shall in all 
matters relating to the Estate and Effects of such Deb- 
tor be subject to the Jurisdiction of the Court of Bank- 
ruptcy, and shall respectively have the benefit of and be 
liable to all the Provisions of this Act, in the same or 
like manner as if the Debtor had been adjudged a Bank- 
rupt, and the Creditors had proved, and the Trustees 
had been appointed Creditors Assignees under such Bank- 
ruptcy; and the existing or future Trustees of any such 
Deed or Instrument, and the Creditors under the same, 
shall as between themselves respectively, and as between 
themselves and the Debtor and against Third Persons, 
have the same Powers, Rights, and Remedies, with re- 
spect to the Debtor and his Estate and Effects, and the 
Collection and Recovery of the same, as are possessed or 
may be used or exercised by Assignees or Creditors with 
respect to the Bankrupt, or his Acts, Estate, and Effects 
in bankruptcy; and, except where the Deed shall ex- 
pressly provide otherwise, the Court shall determine all 
questions arising under the Deed according to the Law 
and Practice in Bankruptcy, so far as they may be appli- 
cable, and shall have power to make and enforce all such 
Orders as it would be authorized to do if the Debtor in 
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such Deed had been adjudged Bankrupt, and his Estate 
were administered in Bankruptcy. 

198. After Notice of the Filing and Registration of 
such Deed has been given as aforesaid, no Execution, 
Sequestration, or other Process against the Debtor's Pro- 



self becomes in such a case the sole judge of the 
question as to whether the requisite majority in 
number and value have concurred in the agreements 
That the minority can be easily outToted to any 
extent by collusion. That the wholesome and in 



perty in respect of any Debt, and no Process against his ; gome cases essential pubUcity given to insolvencies 
Person in respect of any Debt, other than such Process j^,. ^ f ... , ii.,-. 



respect or any 
by Writ or Warrant as may be had against a Debtor 
about to depart out of England, shall be available to any 
Creditor or Claimant, without leave of the Court; and 
a Certificate of the Filing and Registration of such Deed 
under the Hand of the Chief Registrar and the Seal of 
the Court, shall be available to the Debtor for all pur- 
poses as a Protection in Bankruptcy. 

199. In case any Petition shall be presented for an 
Adjudication in Bankruptcy against a Debtor after his 
execution of such Deed or Instrument as is herein-before 
described, and pending the Time allowed for the Regis- 
tration of such Deed or Instrument, all Proceedings under 
such Petition may be stayed, if the Court shall think fit; 
and in case such Deed or Instrument shall be duly regis- 
tered as aforesaid, the Petition shall be dismissed. 

200. If a Debtor cannot obtain the Assent of a 
Majority in Number representing Three-fourths in Value 
of his Creditors, by reason of his being unable to ascer- 
tain by whom Bills of Exchange, Promissory Notes, or 
other negotiable Securities accepted, drawn, made, or 
endorsed by him are holden, or by reason of the Absence 
of Creditors in a Foreign Country, or other similar Cir- 
cumstances, it shall be sufficient if he obtain the Consent 
of a Majority in Number representing Three-fourths in 
Value of all his other Creditors to such Deed or Instru- 
ment as aforesaid; provided that Notice shall have been 
inserted by or on behalf of the Debtor in One or more 
Newspapers published in the County or Place at which 
he shall have carried on Business immediately prior to 
the Date of such Deed or Instrument, requiring his Credi- 
tors to signify their Assent to or Dissent from such Deed 
or Instrument by Notice in Writing addressed to the 
Ttustee or Trustees thereof within Fourteen Days from 
the Insertion of such Notice, and that the Affidavit 
or Certificate of the Trustee or Trustees shall state 
the Circumstances of the Case, and the same shall be 
allowed by the Court, and provided the Deed or lustru- 
ment be in such Form as is expressed in Schedule (D) 
to this Act annexed, which shall vest all the Estate and 
Effects of the Debtor in the Trustees of such Deed, and 
provided that all such other Conditions as are herein- 
before required be duly complied with. 



Various objections have been taken to the adop- 
tion, in Scotland, of this portion of the English Act, 
such as that the creditors of an insolvent do not 
necessarily all reside in the same town with the in- 
solvent himself, so as to render an inspection of his 
affairs easy or practicable; they may not even all 
reside in the same country. That the insolvent him- 1 these details. 



under the present system is entirely abolished; and. 
That the question of expense, so requisite to be 
considered in cases of English bankruptcy, is, under 
the present Sequestration Act here^ of comparatively 
little importance. 

But if the conditions set forth in the 192d section, 
which we have quoted, are carefully examined, all 
these objections appear to have been anticipated, 
considered, and provided for by the fiamers of the 
English Act. These remedies seem to have been 
thought sufficient in England, and they may be 
adapted to their judicial system. If they should not 
be found to fit into our system, sufficient cheeks 
against collusions and expense, and ordering the 
same publicity to which we are accustomed in Scot- 
land, can very easily be applied. Those who object 
that the insolvent must be the sole judge of the 
number, overlook the fact that judicial authority 
must in some shape be interposed to the deed, as 
at present, with deeds of arrangement, and before 
that can be done, some one objecting creditor will 
be found to cause inquiry to be made whether the re- 
quisite number of creditors has consented. Judicial 
procedure in this country has not yet arrived at that 
undesirable secrecy and rapidity by which any man, 
however distant, can be cut off without a hearing; 
and if any creditor has, by distance or any unfore- 
seen cause, been, up to a certain stage, too late, he 
ought to have the remedy of an application to the 
supreme court, or in such circumstances we would 
suggest that the Sheriff should have power, within a 
certain time, to recall the deed, and order all needful 
inquiry into this or any other point in which the 
rights of creditors are likely to be prejudiced from 
causes over which they may have had no control 

We beg to be understood as not approving of all 
the details quoted from the Act. We think the idea 
worth consideration, and that it may be a usefiil 
addition to our bankruptcy code. How that idea is 
to be carried into operation, and adapted to our 
judicial system, must be left to the promoters of the 
Bill, although we see no difficulty in working out 
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THE INSTANCE IN SUMMONSES. 



The members of the community stand in varioos 
relations to each other, and these relations are classi- 
fied m law under various heads. Thus, if a man is 
a trustee, the group of rights and obligations arising 
from his trusteeship constitute in law his persona as 
trustee; the relations in which he stands as partner 
of a company are classed under his ^>€rsona as partner; 
and, in addition to such accidental relations, there is 
invariably a class of rights and obligations affecting 
a citusen bM an individual, which is in law his persona 
as an individual A man may thus possess several 
distinct peraonas in law; but, of course, when his per- 
iona simply is spoken of, according to the ordinary 
rules of interpretation, his persona as an individual is 
understood. Acting on this principle, if a summons 
is raised at the instance of John Smith against 
Thomas Thomson, this means in law that a right in 
the persona of John as an individual, having a 
correlative obligation in the individual persona of 
Thomas, is sought to be enforced. li^ on the other 
hand, a right belongmg to John's persona as trustee 
is to be enforced, John appears in an altogether 
different legal persona, and consequently, besides 
naming himself, he must state explicitly in the 
instance that he is a trustee. Such are, or at 
least were, the principle and practice of distinguish- 
ing the different legal personce of the citizens who 
sue or are sued. They were founded on the primary 
principle that municipal law deals not with men 
as such, but as possessed of certain rights or sub- 
ject to certain obligations; in other words, as con- 
nected with other men by certain relations which 
admit of classification. Did a man, if it were pos- 
sible, possess neither rights nor obligations, he would 
cease to be an object of law, for he would have no 
legal persona. If a man has not the rights and obli- 
gations of a trustee, he has no existence in law as 
trustee; he has not, in other words, the persona of 
trustee. If he possessed such rights and obligations, 

)^e would AQoemril; hftve (bftt p^mma, Coose- 



quently, if he does not come before the Court in per- 
sona as trustee, he can enforce no right belonging to 
trusteeship. De non apparentibtts et non existentibw 
eadem est ratio. In this way will be seen, still more 
distinctly, the legal necessity for stating expressly, in 
the instance of every summons, the personce whose rights 
and obligations are. brought before a court of law for 
adjudication. It is the same necessity which com- 
pels the conveyancer to distinguish carefully the pre- 
cise character of the granter or grantee of a deed. 

This, which ia an elementary rule in conveyanc- 
ing, is equally so in the practice of our tribunals. 
''The name and designation,'' says Maclaurin, I., 140, 
'' must be accurately given in the narrative, and the 
" precise character or capacity in which parties severally 
^ sue or are called, whether on their own account, or 
'' as trustee, executor, or otherwiBe, must be distinctly 
" pointed out; and," he adds, though in this he is not 
supported by later practice, "a substantial error in 
any of these particulars does not admit of an amend- 
ment." Many other authorities, among which are 
Barclay's M'Olashan, pp. 164, 165, and Shand*a 
Practice, p. 216, might be quoted, but it is surely 
triti juris that, at least ''under the old practice, the 
" setting forth of the pursuer's title in the summons 
" was a matter requiring strict accunu^;" p. Lord J.-C, 
Anderson v. Colder, 9th Jan., 1861. The rule on this 
subject was thus perfectly clear previous to the passing 
of the Sheriff Court Act of 1803, and that Act has, 
we think, been commonly understood by practitioners 
as sanctioning no relaxation of its stringency. Vide 
Soutar's Styles, passim. One of the Qlasgow Sherifis, 
in a case decided some time ago, refused, as a matter 
of course, to hold the name and individual designa- 
tion of an assignee, who was pursuer, as a sufficient 
compliance with the statute, and the like has been 
held, we doubt not, in many other cases. In Sweeney 
V. Livingston, however, reported iu the last num« 
ber of this Journal, page 112, the Sheriff of Dam** 
bartonshirci (Robert Hunterj Esq.) ttiking an opposite 
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view from that of his Sabstltate, ezplained in hifl 
Note, as one ratio decidendi, that — '^The governing 
'' statute enacts that the summons shall be, or as 
''nearly as may be, in the form of the schedule 
'' annexed, which schedule becomes an integral part 
*' of the statute. That by the schedule nothing more 
'' is enacted than that the defender shall be named 
" and designed. That the insertion of the name and 
" designation, therefore, is a full and precise oompli- 
'^ ance with Uie enactment. If more be compelentf U 
**i8 not necessary/* If this doctrine be correct, the 
learned Sheriff is disposed to be too lenient to smai- 
mouses containing notice of the title to sue, for they 
are truly framed in violation of the governing statute, 
and ought, consequently, to be di^nissed — a some- 
what startling conclusion. But, waiving the objection 
optima legum interpres constieludo, the terms of the 
statute do not, we think, bear the interpretation 
which the learned Sheriff suggests. The words io 
which he refers are those in the first section whieh 
direct that "the summons shall be in the form, to 
** nearly as may be, of the schedule A,** and the terms 
of the schedule itself. Now, at the passing of 
this statute, common law certainly required notice 
in the instance of the character in which one sues or 
is sued, in addition to the mere name and individual 
designation. The terms of the statute just quoted 
must be strictly interpreted, so far as correctory oi 
the common law, and they can only, by direct ex- 
pression or unavoidable implication, repeal the old 
rule as to the instance. The statute plainly contains 
no direct expression to this effect^ nor, we think, is 
there any sudi unavoidable implication. The terms 
of the statute are quite consistent with the continued 
existence of the rule of common law requiring notice 
of the different legal personcs of pursuers and defen- 
ders. The statute gives a form of the summons, 
professedly adapted to the general case, and that 
form requires only the insertion of the individual 
name and designation; simply because, in the general 
case, only the individual persona is used. When 
legal personcB'-'^^er than that of an individual as 
such — come into Court, the statute affords no ground 
for supposing that such are not now to be distinctly 
noticed in the instance. The contrary interpretation 
arises from overlooking the principle that the law 
can recognise only legal personce, and must necessarily 
have the different personce, which may belong to one 
and the same citizen, clearly distinguished. Ander- 
son V. Colder cannot be said to support the learned 
Sheriff's interpretation of the late Sheriff Court Act; 
for the four judge-s, whose opinions are given in that 
case, were equ^y divided as to the necessity of 
notice of the title to sue in the instance of a 
summons under the Court of Session Act. Nor 
has this decision received, in the practice of the 
Supreme Court, the weight attached to it by the 
Sheriff of Dumbartonshire. Till, then, some stronger 
grounds can be shown for it, we must dissent from 
the dictum with regard to the instance in Sheriff 
Courts that '' the insertion of the name and designa- 
"tion is a full and precise compliance with the 
*< statute.'* Nor is this a trivial matter. Forms are 
indeed in themselves nothing, and a Uind attadi- 
laeut to forsu m saohi is a heatjr repnmoh to the 



members of any profession. But jurisprudence, in 
common with every other science, is possible for the 
human mind only by the use of much division and 
dassification; and ^e results of such classification 
must be preserved for every day use in fgrma Hence 
it is that some forms, like that under consideration^ 
indicate and represent, in daily practice, radical 
principles in the sciences to which they belong. The 
preservation of such forms is, consequently, important^ 
not for their own sake, but for the aid which they 
give in fixing attention upon essential principles. 



JUDICIAL STATISTICS. 

SUIDCABT OF 

^ Betum of litigated cases finally decided during t)ie 
year 1860 in the Court of Session, the time during 
which each cause has been in dependence, and the 
expenses awarded in each against the losing party; 
and, where the conclusions were pecuniaiy, the 
amount of the principal sums decerned for." 

'^Like Betum for the Sheriff Courts at Gh^gow, 
Perth, Ayr, and Aberdeen, induding SmiJl Debt 
causes." 

''Betum of the total number of Small Debt causes 
(not being decrees in absence) decided in each Sheriff 
Court in Scotland during the same period, show- 
ing the number thereof decided at the first sitting, 
the total amount of expenses awarded against the 
losing parties, and also the average amount per 
case of such expenses.*' 

The order on address of House of Commons, moved 
by Mr Caird, 29th April, 1861. 

Betum ordered to be printed 7 th February, 1803. 

First, — Summartf of Court of Session Setums. 

Number of cases finally decided within the year 1860, 

583. (The names are given in the Betums.) 
Length of dependence— above 10 years, 18. 
One case — 31 years. 
One " —28 
One " —24 
One " —20 
One « —19 
Five « —17 
One " —16 
Three " —13 
One « —12 
Two " —11 
Brought and decided within the year 1860, 261. 
The shortest period, seven days. 
In the 583 cases, there was decreed sums above 

£1000 in 57 cases. 
The highest sum of principal decerned for was 

£25,000. 
In the 583 cases, there was decreed sums at and below 

£25 in 22 cases. 
The lowest sum decerned for was Is, the next higher 

5s, and two of 9s each. 
Io the 583 oMe^i expenses were decerned for at aad 
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above £100 in 286 eases; the highest amount 
was £1012, the lowest £2 2s. 
In 50 cases, the expenses awarded were at and under 
£25. 

Seoond.'^ummary of the Sheriff Court SeturM of (he 

Four Courts. 

(NoTB.— Why was Edinbtugh, with three Substitutes, 

eKclu£d?) 

Ist. — Sheriff Court of Qlasgow (four Sheriff- 

Substitntes). 

Litigated cases finally decided within the year 1860, 

giving the names, 390. 
la dependence upwards of one year, 28. 
One — ^five years and upwards. 
One — ^four years. 
One — ^three years. 
Seven — ^two years. 
Eighteen — ^upwards of one year. 
Decided within one month, 24. 
The shortest, eight days. 

The highest sum of principal decerned for, £568. 
Decrees for principal sums above £25 were given in 

80 cases. 
The lowest principal sum decerned for was 30s. 
Decrees for expenses were given for sums above £10 

in 78 cases. 
The highest award of costs was £o2. (The case was 

in dependence 2 years and 54 days.) 
The lowest award of costs was Gs Id. (The case had 

been in dependence 2 years, and the defender was 

ultimately assoilzied.) 

2d.— Sheriff Court, Perth (one Sheriff-Substitute). 

Litigated cases finally decided within the year 1860, 

100. 
In dependence upwards of one year, 34. 
Two for four years. 
Two for three years. 
Kine for two years. 
Twenty-one for upwards of one year. 
Decided within on% month, 7. 
The shortest, seven days. 
The highest sum of principal decerned for, £442. 
Decrees for principal sums above £25 were given in 

11 casea 
Decrees for expenses were given for sums above £10 

in 38 cases. 
The highest award of costs was £55. (The case had 

been in dependence for 3 years 104 days.) 
The lowest award of costs was 25s. 

dd.--Sheriff Court, Ayr (one Sheriff-Substitute). 

Litigated cases finally decided within the year 1860, 67. 

In dependence upwards of one year, 30. 

One for three years. 

Ten for two years. 

Nineteen for upwards of one year. 

Decided within one month, 10. 

The highest sum of principal decerned for was £500. 

Decrees for principal sums above £25 were given in 

15 case& 
Decrees for expenses above £10 were given in 1 9 cases. 
The highest award of costs was £39* 
The lowest i^wardj SOs, 



4th. — ^Sheriff Court, Aberdeen (one Sheriff-Substitute). 

litigated cases finally decided within the year 18^0, 

128. 
In dependence upwards of one year, 47. 
One for three years. 
One for six years. 
Six for two years. 

Thirty-nine for upwards of one year. 
Decided within one month, 12. 
The highest sum of principal decerned for was £550. 
Decrees for principal sums above £25 were given in 

39 cases. 
Decrees for expenses above £10 were given in 35 cases, 
The highest award of costs was £52. (The case had 

been in dependence for 2 years and 180 days.) 



Small D^ Courts. 



Becnei 
Oonn^. not in 

AbMDOO. 

1. Lanarkshire... 8367 

2. Edinburgh. ...1003 
8. Renfrew 676 

4. Forfar 655 

5. Aberdeen 650 

6. Ayr 618 467 

7. Perth 688 345 

8. Dumbarton... 447 357 

9. Fife 427 348 

10. Stirling 439 322 

11. Invemeas 339 230 

12. Banff 844 194 

13. Elgin 307 241 

14. Argyle 816 259 

15. Dumfries 247 209 

16. Caithness 242 181 

17. Robs 251 196 

18. Wigton 148 135 

19. Linlithgow.... 143 83 

20. Feterhead 139 70 

2X. Kirkcudbright 134 77 

22. Orkney 99 89 

23. Kinciurdine.... 96 64 

24. Haddington... 92 84 

25. Roxburgh 82 24 

26. Bute 68 46 

27. Sutherland.... 58 50 

28. Nairn 50 40 

29. Berwick 40 26 

30. Cromarty 37 29 

81. Peebles 29 23 

32. Shetland 27 20 

83. Kinross 26 20 

34. Selkirk 15 15 



Decided Total Amount 
at ofExpenaea 

FIntSittlogi Awarded. 

6034 Not Stated. 

687 £235 19 1 

508 84 12 1 

432 112 10 

458 Not stated. 

187 2 5 

122 7 6 

136 12 4 

93 13 11 

107 9 

135 19 6 

76 1 



67 11 
66 8 8 

68 IT 8 
65 6 6 
79 19 11 
49 16 
16 15 11 

Not stated. 
20 8 
20 6 7 
48 18 4 

8 3 6 
19 13 11 
16 15 7 
15 12 2 
10 18 8 
12 18 9 

7 5 

9 11 
7 2 
3 2 
3 9 



6 
7 
7 
4 



ATerag« 
Amooat 

of EXPflHifll 

pCTCaM. 
4s 7d 
6s 2d 
58l0d 
3s 6d 
5s 3d 
48 5d 
4s 7d 
6s Id 
4b 7d 
4s Ud 
8s 4d 
4a 5d 
48 5d 
4b 2d 
7a lid 
5s 4d 
5s 8d 
6s 8d 
2s 6d 
5s 3d 
2s lid 
3s Id 

lOs 4d 
58 id 
4s 8d 
4b lid 
5s 4d 
4b 2d 
6s 8d 
4b Od 
6s 7d 
5b Sd 
4b 5d 
48 7d 



COUNTY COURT JUDGES. 



The following extracts from an excellent article on 
^ County Court Legislation/' contained in the August 
nnmber (No. 26) of the Law Magadne a^id Law JRe* 
view, are worthy of consideration, and apply far more 
to Scotland than to England. 

The article gives the history of the County Courts, 
and ably argues for a fisurther extension of their juris- 
diction, bnt still falling very far short of what has 
been long exercised by the Sheriflb in Scotland. 

The following judicious remarks are made on the 

qnalifications for a County Court Jndge: — *' There iS| 

indeed, hardly any judicial office that requires so 

I many mi yaried qualitie* for its MttifliSMtoiy ^ 
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chaige as that of a (younty Court Judge. A know- 
ledge of the principles of the law^ of the cases de- 
cided in each department^ with the mode of dealing 
with and testing eyidence, of the manner of conducting 
examinations and cross-examinations, is essential to 
him. It is also necessary that he should have an 
extensive knowledge of the world, so as to be able to 
form a correct opinion of the character of witnesses 
from their manner and deportment; that he should 
be acquainted with the artifices and resorts of the 
advocates who come before him; and that he should 
be endowed with a ready perception and a Sound 
judgment, and, above all, a complete command of 
temper. A Judge of a County Court should, more- 
over, be courteous in his demeanour, but he must not 
be too compliant; and he ought to be affable, but on 
no account to be too free, either with parties or prac- 
titioners. How few persons possess many of these 
desirable qualities? Yet an efficient County Court 
Judge ought to be gifted with the whole of them. 
What other judicial office, we may inquire, demauds 
80 many and, we may add, such rare qualifications 
for its adequate fulfilment? Indeed, the requisites to 
make up a very respectable occupant of the woolsack 
are hardly so numerous. Divers very eminent and 
much-lauded Chief Justices, who have passed through 
their career and been gathered to their fathers with 
the good opinion of all mankind, have not been 
blessed with a tithe of these endowments. For a 
commissioner in bankruptcy we might dispense with 
half the catalogue of requisites which we maintain to 
be essential in a County Court Judge, and yet bank- 
ruptcy commissioners receive much higher salaries 
than County Court Judges, while the duties of the 
former are less onerous, less complicated, less diversi- 
fied, and require far less legal knowledge than do 
those of the latter." 

'^As a matter of justice, it does appear that some 
increase of the salaries of County Court Judges ought 
to be made, considering, more especLnJly, how vast 
have been the additions to the labours imposed upon 
them since the system was originally established and 
their salaries were fixed at £1200 a year. A revision 
of the scale of salaries ought also to be made; and as 
we have advocated a distinction in rank between the 
different judges, corresponding with the importance 
and onerous duties imposed upon them, so ought 
there to be also a corresponding difference in their 
salaries. Had the County Court Judges been paid 
by fees instead of by fixed salaries, as originally in- 
tended, they would each have been fairly remunerated 
accordhig to the labours they performed." ''We 
believe that the promotion of the Judges of the 
County Courts would do more to secure the ac- 
ceptance of the office by efficient men than any 
amount of salaiy that could be given to them." ''A 
notion is gaining ground that to accept a County 
Court Judgeship is at once a bar to further promo- 
tion, an acknowledgment of inferiority, and an abne- 
gation of all hopes and aspirations for professional 
advancement — a mischievous doctrine, which, if not 
promulgated or openly avowed by authority, is ac- 
quiring a pernicious credence in Westminster Hall, 
pftnotio&ed M it i« by AS unbroken oustom of fourteen 



years." ^ By making County Court Judgeships the 
regular and indeed the only road to higher promo- 
tion, we should secure the first judicial talent for 
these tribunals, and the Superior Courts would in turn 
derive the great advantage of having none but tried 
men to preside there. As thin^ now are, many a man 
when promoted to the bench is found to be greatly 
wanting in these important qualifications, which are 
most desirable and, indeed, essential in a judge, 
although his skill as an advocate was unquestion^ 
What excellent preparation, moreover, for the higher 
duties of a judge in Westminster Hall does the prac- 
tice of sitting as a County Court Judge afford, especi- 
ally in places where the business is so large and so 
important as it is at Liverpool and other great towna 
Experience of the most valuable kind is acquired by 
the County Court Judges as regards the mode of 
receiving and dealing with evidence of each kind, and 
above all, of applying its principles to the cases they 
have to try." 

'' Most heartily do we also wish that the legal pro^ 
fession, and above all the County Court Judges, 
especially the latter, would co-operate more together 
in the origination and support of measures, such as 
those to which we have alluded. The country, and 
the Parliament too, is heartily on the side of the 
County Courts, as regards conferring on them the 
extension of their jurisdiction, the promotion of their 
judges, and the £ur remuneration of them for their 
arduous labours. Let them do justice to them- 
selves, and the nation wiU soon be ready to do them 
ample justice." 



Public House Statutes, with Notes, Decided Cases, 
and Extracts from Commissioners' Report. Arranged 
by Hugh Barclay, LL.D., Sheriff-Substitute of 
Perthshire. Edinburgh: T. & T. Clark. 

Whatever might have been the motives of the party, 
both in the Lords and Commons, who insisted on con- 
solidation and amendment, in place of amendment only, 
of the Public House Statutes, thei^ can be no doubt that 
some difficulty will be experienced in working the several 
Aots in place of one embracing all the law. Indeed, the 
necessity of consolidation was admitted on all hands, the 
immediate qaestion being whether it should have been 
last Session, before adding another Act to the Statute 
Book, or afterwards. The neceasity for legislation on such 
a subject during the Session of 1861-62 was not very 
obvious, and without detriment to any interest might very 
well have been left over for another Session at least. 
But so the Member for Bute willed it not; and mean- 
time we have another Public House Act. Until con- 
solidation has been accomplished, the littJe book by 
Sheriff Barclay will be indispensable to all whoso duties 
lead them to administer or assist in administrating these 
Pubhc House Acts, and we recommend it as a handy 
conspectus of the statute law, as well as decided points; 
and for the useful Notes by the learned Sheriff, and 
several extracts from the Commiasioners reports on which, 
portions of the new Act have been based. By the bye, 
why should the recent Act not have got christened by the 
name of its author? Why not " Mure's Act," as well 
as "Homo Druramond's Act," or the misnomer, *^Forbea 
M'Kenzic^s" Act? The custom of so naming laws is a 
very ancient one, and should not have been departed 
firom in this instance, unless indeed the learned xnambe^ 
had ft dialikQ tg tUa species of imrnQXtaUty, 



I 



THE 



SCOTTISH LAW MAGAZINE 



AND 



SHERIFF COURT REPORTER^ 



THE M'LACHLAK CASE. 



Thx trial of Mrs H^jachlan for the Sandyford Place 
murder lias now fidrly attained the rank of une eatue 
cdebre. jSeldom has so maeh interest and exdtement 
been created regarding a criminal trial; for not in 
Qlafligow alone, the locus of the atrodons crime^ but 
all over the country — ^in Inverness as well as in Lon- 
don, in Edinburgh as well as in Liverpool and Man- 
diester — that interest ezists in almost aa great a 
degree as in Glasgow. So great a crime, surrounded 
by so many circumstances as yet not wholly explained, 
and which, it is to be feared, will never be clearly 
brought to lights could not fiul to ezdte public 
feeling. And then the panel was a woman — ^the 
jury proceeded wholly on circumstantial evidence, 
whidb, unless peculiarly dose and coherent in its 
every link, is, to many minds, profesdonal and un- 
profeamonal, an unsatis&ctory spedes of evidence on 
which to peril the life of a human bdng — ^the special 
defence pleaded by the prisoner, diarging, not with 
oomplidty alone, but with unpartidpated guilt, 
an aged man, and that skilfully and elaboratdy 
reiterated by what has been called the prisoner's 
" Statement,*' read by her counsd alter the verdict of 
the jury had been given but before sentence was 
pronounced — the strong language whidi in many 
quartern has been thot^ht justifiable regarding the 
tone and bearing of the Judge at the trial — and, not 
improbably, the juncture at which the trial has taken 
place, ike end of the Sesdon of Parliament^ when 
there ia an absence of attractive topics for dis- 
cuanon in the political world — all combined, ex- 
plain the public and vehement sympathy to which 
expression has everywhere been given, and by all 
dasses of the community, many of whom are not 
usually demonstative in their feelings and opinions. 
Aa lawyers^ we have only to do with two stages of 
Ada now fionoua trial— (1) The prdiminary invest!- 
gaftun or precognition; and (2) The trial ztsdf, 
terminating with the verdict and conviction. The 
third stage of the case, tiie investigation now so 



universally called for at the hands of the Home Sec- 
retary, as representing the Crown, can be interesting 
to the lawyer only as a dtizen, and with that we do 
not mean here to meddle. 

(1) The preliminary investigation or precognition. 
Premidng that we are utterly opposed to the mode 
adopted in Scotiand of Investigating crimes seoretiy, 
before special o£Scers, who may or may not^ according 
to thek peculiar diameters, concdve it to be their duty 
to make ont a ease against the unfortunate wretch 
brouj^t before them charged with a hdnous crime — 
and this the more especially that the person so 
diarged is alone— hdpless — ^terrified with the very 
sight of the officers of justice — ^rigoroudy excluded 
from all friendly hdp and countenance, all legal 
counsd and advice— interrogated again and again 
by men skilled and experienced in legal inquiries, 
and who too often assume those to be guilty ^ho 
are only charged with guilt, and start in their in- 
quiries with this mental bias, it may be even 
unknown to themsdves — ^disA hope is tiiere far 
the nervous, the timid, the ignorant, it may be the 
innocent— caught in the toils and subjected to such 
an investigation f Obvioudy very little — ^the diances 
are an in favour of conviction. 

Whatever may be the result of this trial and 
conviction, we have good hopes that this it will have 
done— Public attention has been called to this re- 
markable case, and Parliament may be brought to 
condder the neceadtj of some great and immediate 
change in criminal investigations in Scotland, and that 
that diange may be some approadi to the open and 
fiiir qrstem of Coroner's Inquests so justly appreciated 
in England and America. 

In this spedal case one or two remarks occur as to 
the mode in which the inquiry was conducted— 
(1) The theory is that the inquiry is conducted by 
tiie Sheriff— -the practice is that that duty is per- 
formed by the Procurator Fiscal and the police, the 
Sheriff bdng always kept aware of the progress of the 
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inquiry, and Advised with on points of difficnlty; and 
all committals or liberations are of coarse made by him 
after examination of the precognitions. This is the 
common coarse, and we beg to say it is the most 
becoming and decorous for the Judge. In this case 
we could have wished that the learned Sheriff-Sub- 
stitute who more especially attended to it, had fol- 
lowed the common practice. He, however, con- 
ceived it to be his duty to act otherwise. We are 
quite aware that there may be exceptional cases, 
in which the theory of the law ought to be acted 
on; and one notable exception is well known in 
Glasgow, where Sir Archibald Alison, Bart, the 
learned Sheriff-Depute, in a crisis which threatened 
the peace and safety of the city, and the lives and 
property of the inhabitants, led, in person, a posse of 
constables into one of the worst dens of the city, and 
brought to justice the ringleaders of the disorder — 
that was fitting and appropriate at such a time, and 
was met, as it deserved, with the just approval of all 
reflecting men. But was the Sandyford murder such 
an exceptional case? We take leave to doubt it. 
(2) The number and length of the judicial examina- 
tions were unusual We are aware that there are no 
fixed limits to either the number or the length of 
examinations of parties; but it is not unknown also, 
that to examine them day after day, for hoars together, 
more especially when the person under examination 
was a weak, ignorant, unassisted woman, is what we 
believe has seldom been done. Eight days is the 
usual period allowed in practice to detain the pri- 
soner, and seldom, if ever, is he examined above 
twice, and then committed either for trial, if the 
crime is not bailable, or, if bailable, until liberated 
in due course of law. (3) Why, and on what 
grounds^ was old Fleming liberated? It may be 
answered, because there was no evidence against 
him; and for the validity of this answer Crown 
Counsd must share the responsibility, because it was 
after consultation with him or them that the libera- 
tion took place. Its validity or invalidity will 
form part of the further inquiry now demanded, and 
we therefore say nothing more of it. (4) At the 
trial there was produced, in evidence against the panel, 
a piece of flooring cut from one of the rooms of the 
house at 17 Sandyford Place, on which were the im- 
pressions of three naked foot-prints stained with blood. 
These were said to have been the foot-prints of the 
prisoner, or negatively were said not to have been 
those of the murdered woman, or of old Fleming. 
We understand that some person or other, without 
the authority of the Sheriff or the Fiscal, but in a 
most unwarrantable and reprehensible excess of zeal, 
had the unspeakable cruelty of persuading the un- 
happy prisoner to put her naked foot into a basin of 
blood, and mark her foot, so dyed, three times on 



another piece of board, so as to resemble, in arrange- 
ment as nearly as possible, the stained flooring 
brought from Sandyford Place; and this it was pro- 
posed to use in evidence against the prisoner! Bat, 
fortunately, there were wiser heads than this over- 
zealous and ignorant person, who were, most pro- 
perly, not only disgusted but alarmed at the cruel and 
unheard-of proposal, and at the bare idea of such a pro- 
duction. That the marked board was not produced at 
the trial was well — that it should ever have been even 
conceived and canied into effect, exhibits an amoont 
of legal ignorance and blunted feeling perfectly in- 
conceivable. Had we an open investigation by a jury 
and the presence of the public, public opinion would 
have restrained official zeal to its just limits — ^the 
prisoner might have been advised — all available 
evidence would have been collected — ^the public mind 
would have been relieved of its many false and foolish 
theories, opinions, and conjectures — ^the investigation 
would have been more complete— and the farther 
inquiry demanded would, in all probability, have 
been unnecessary. 

We shall postpone what we have to say on the 
second topic — The trial itself, terminating in the 
verdict and conviction — to another opportunity. 



LEGISLATION OF THE PAST SESSION. 



Ths volume of the Statutes passed daring last 
Session of Parliament, 2dth and 2Gth Victorise, has 
now been issued. Of Public General Acts there 
were passed 114; of Local and Personal Acts, 
declared public, 227; of Private Acta, printed, 6; 
and of Private Acts, not printed, 2 — ^in all 349. It 
will thus be seen that last Session, thoagh not 
remarkable for measures of great legal, political, or 
party importance, and on the whole considered un- 
int^esting and "slow," managed to get through a 
considerable amount of work; and we mean, in this 
and probably another paper, to convey some idea of 
the nature and value of that work, in so far as it 
may have affected the law of Scotland. 

Chapter 35 is "An Act to amend the Acts for the 
Begulation of Public Houses in Scotland." Tbis Act 
alters, in many particulars, the former law; but as a 
sumptuary law dealing with moUum prohibitum, not 
malum in se, it possesses little interest to the pro- 
fession, and those whose duty it mi^ be to assist in its 
administration will refer to the statute itsel£ 

As is well known, the Queen and Prince of Wales 
have acquired, from their private funds, certain heri- 
table estates in Scotland, some parts of which are hdld 
directly from the Crown, and others under subject 
superiors. By an English Act, 39 and 40 Geo. Ill, 
c. 88, it appears that estates acquired by succession, 
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^it, or purchase, by the reigning soyereign, are 
reserved for their disposal as private persons, and 
freed from the rights of the Crown; but as it was 
doubtful whether this statute extended to Scotland, 
the 3£fth chapter, entitled, "An Act to remove 
doubts concerning, and to amend the law relating to, 
the private estates of Her Majesty, her heirs, and 
successors," section 4, enacts — 

'' Such private estates of Her Majesty, her heirs, 
or successors, situate or arising in Scotland, as are or 
shaU be held feudally directly under the Crown, as 
superior, may lawfully be held by Her Majesty, her 
heirs, or successors, of and under herself or them- 
selves, as sovereign or sovereigns of this realm and 
feudal superiors, and the dominium untile thereof 
shall not become, ipso facto, consolidated with the 
dominium diredum; and such private estates of Her 
Majesty, her heirs, or successors, situate or arising in 
Scotland, as are or shall be held feudally under a 
subject superior,- or as are or shall be held in lease, 
shall be vested in some trustee or trustees for Her 
Majesty, her heirs, and successors, respectively, from 
time to time, to be respectively named or appointed 
by instrament in writing, under the sign inftn"ft1 of 
Her Majesty, her heirs, or successors, respectively, in 
the same manner as if the second section of the said 
Act of the thirty-ninth and fortieth years of His 
Majesty King Qeorge thet Third, chapter eighty-ejjght, 
had extended to all such estates." 

The section remedies the anomaly of the sovereign 
holding under herself, and satisfies the feudal re- 
quirement. The 6th section provides for the 
execution of deeds of conveyance of private estates 
of Her Majesty in Scotland, and introduces a novelty 
in the law of Scotland, for which there does not 
appear to have been any necessity. For the first 
time, a deed, conveying heritage in Scotland, is 
made valid and effectual, though not executed accord- 
ing to the forms of the law of Scotland; and what is 
still more anomalous, the sovereign granting the dis- 
position need not sign it — ^it is held enough if he or 
she give directions to some one in his or her presence 
to sign for him or her. The clause enacts — 

" The private estates of Her Majesty, her heirs, or 
successors, situate or arising in Scotland, may be 
disposed of by Her Majesty, her heirs, or successors, 
by dispositions or conveyance, either special or 
general, granted either mortis cauea or irUer vivos; 
and aU dispositions, conveyances, deeds of appoint- 
ment, commissions, powers of attorney, wiUs, deeds 
of settlement) and other deeds or instruments to be 
made or granted by Her Majesty, her heirs, or 
successors, of or relating to the private estates of 
Her Majesty, her heirs, or successors, situate or 
arising in Scotland, shall be valid and effectual, 
although not executed according to the forms of 



the law of Scotland, if the same shall be under the 
sign manual, attested by two or more witnesses; 
and every such disposition or conveyance, if granted 
mortis causa, shall be valid and e£Eectual, whether 
the same shall be under the sign manual as aforesaid, 
or shall be signed by some other person in the pre- 
sence of the granter, and by his or her direction in 
the presence of two or more witnesses, who shall 
attest the same, although the same shall not be exe- 
cuted according to the forma of the law of Sootland." 
Section 11 provides for declarators of trust on 
the death or removal of the trustees, and the ap- 
pointment of new ones on their nomination by the 
Crown. 

Chapter 53 is entitled ''An Act to facilitate 
the proof of title to, and conveyance of, real estates." 
The Act applies to England oidy, as the terms of the 
title show. The Act appears to be the adaptation 
of our system of registration of land titles, and 
otherwise rendering an English titie indefeasible by 
methods resembling our own; but we refer to it for 
the purpose of quoting the forms of conveyance 
given in a Schedule appended to the Act. Their 
brevity makes them models to law reformers on this 
side of the Tweed, and, as such, we conmiend them 
to consideration: — 

Form of Trofnsfer of Land, 

Dated this day of 

I, A B of, eta, in consideration of (five thousand 
pounds) paid to me, grant to C D, eta, and his heirs 
for ever, all (insert description). 

(Signed and sealed by A fi). 

Witness, E F of, eta, 
A solicitor of the High Court of Chancery, 
or a certificated conveyancer. 

Fmm of Mortgage. 

Dated this day of 
I, A B, in consideration of (five thousand 
pounds) lent to me by C D, grant to C D and his 
heirs the Hereditaments as described in the schedule, 
to secure to C D the payment of the principal sum 
of (five thousand pounds) on the day of 
and interest at five per cent, in the meantime, half- 
yearly. C D shall have power to sell, on defiEmlt of 
payment of the principal, or interest, or any part 
thereof respectively. 

(Signed and sealed, etc). 
Witness (as above). 

Form of Transfer hy Indorsement 

■ 

I, the within-named A B, in consideration of (five 
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thoaaand poands) paid to me by C D, fcranafer to 
C D tli6 wiftfain-moktioiied lands. Dated, etc. 

(Signatare and seal). 
WitDeaa (as above). 

Fcrm cf Tranter of Charge, 

1, the within-named A £, in oonnderation of (five 
thousand pounds) paid to me, do transfer to C D the 
within-mentioned mortgage. Dated, etc. 

(Signatmre and seal). 
Witness (as above). 

Farm of Power of Attorney to maJse Tratufen. 

I, A B, do appoint C D, my attorney, to transfer 
to E F, absolutely (or by way of mortgage, aa the 
case may be) all my lands as entered and described 
in the register of estates under No. 129, and my 
estate therein. 

(Signed and sealed). 
Witness, A B^ 
Solicitor of the Court of Chancery, 
or a cntificated conveyancer. 

Chapter 5i is entitled ^ An Act to make further 
provision respecting Lunacy in Scotland." Section 3 
empowers the lunaqy board to license lunatic wards 
of poor-houses for the reception of certain clasaes of 
lunatics on the Sheriff's order; and section 4 to 
sanction the reception of lunatics into the lunatic 
wards of poor-houses, without an order of the Sheriff 
subject to certain r^;ulations; but the retention of a 
lunatic for more than seven days without such order, 
or the sanction of the board by any Covernor, sub- 
jects him to a penalty of iSlO. Section 5 authorises 
the board to grant special licenses to occupiers of 
houses for receiving not more than four lunatics into 
one house. This is i^ power formerly much abused, 
and would require to be carefully supervised. Sec- 
tion 6 makes provision for allowing persons to enter 
asylums voluntarily. Section 14 repeals provisions 
for reception of lunatics, and makes new ones; and 
section 16 makes new and additional provisions for 
Sheriffii committing dangerous lunatics. Section 16 
provides that the person at whose instance a lunatic 
is detained by the board, may be authorised to re- 



move the lunatic on probation, without an order 
of the Sheriff, on application to the board Section 
17 — the superintendent is to give intimation of re- 
covery of a lunatic; and, by section 18, if a parochial 
board n^ect to iHK>vide for removal of a panper 
hmatic, the lunacy board may take the neoessaiy 
measures, at the expense of the parochial board. 
Section 19 provides that insane prisoners may be 
detained in general prison at Perth after expiry 
of sentence. Section 30 provides that orders of 
Courts for detention of lunatic prisoners may be 
carried out in Perth priscm; and, by section 22, 
whether mentioned in the sentence or nol^ that sudi 
sentences for less than nine months may be carried 
out there. By section 23 insane persons may be 
removed to an asylum, as if the same were a local 
prison. 

Chapter 59 is ^' An Act to render owners of dogs in 
Ireland liable for injuries to sheep." In Scotland, an 
animal which injures persons or cattle, does not 
subject the owner of the animal doing the injury to 
damages, unless the person iigured in person or 
property first shows that the animal doing the injury 
was vicious^ and known to be vicious at and before 
the time when the injury was sustained. This 
seems to have been also the law of Irehind; and 
appears to us to be a defect which requires remedy 
in qor law also. The owner of every animal should be 
held Mable in damages for every injury inflicted by it, 
unless it has been wantonly proToked and irritated. 
This has now been done in Ireland. By the first 
section of the Act it is enacted: — 

^' L The owner of every dog shall be liable in 
damages for injury done to any sheep by his dog; 
and it shall not be necessary for the party seeking 
such damages to show a previous mischievous pro- 
pensity in such animal, or the owner's knowledge 
of sudi previous mischievous propensity, or that the 
iqjuiy was attributable to neglect on the part of such 
owner: Such damages shall be recoverable by the 
owner of the sheep killed or injured in any Court 
of competent jurisdiction; where the amount of the 
damages claimed shall not exceed five pounds, the 
same shall be recoverable in a summary way before 
any Justice or Justices sitting in Petty Sessions, 
under the provisions of ^The Petty Sessions (Ireland) 
Act, 1851,' or of any Act amending the same.'* 
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THE SANDYFORD MUEDEE. 



Tab &ct8 of this case, bo &r as yet known to the public, 
and proved before the jury, are briefly told. Jessie 
MTherson, a domestic senrant in the service of Mr John 
Fleming, accountant, was, on the afternoon of Monday, 
7ih July, 1862, found dead in a bed-room of Mr 
Fleming's residence at 17 Sandyford Place, Glasgow. 
On examination it was found she had been most brutally 
murdered, more than forty wounds having been inflicted 
chiefly on the head, any one, or several of which, having 
been declared by medical men, to have been sufficient to 
have caused death. The character of the wounds put it 
beyond question that it was a murder, and not suicide. 
The &mily of Mr John Fleming were in the habit of 
going down to the coast, to their sea-side residence, 
towards the end of the week, at that season of the year, 
and all had left town on Friday, the 4th July, with the 
exception of Mr James Fleming, father 'of Mr John 
Fleming, and the servant, Jessie MTherson. She was 
left in charge of the house in Sandyford Place, and to 
attend to the old man. On the night between Friday 
the 4th, and Saturday the 5th July, the only persons 
proved before the jury to have been in the house were 
the servant and the old man. He is eighty-seven years 
of age, but of great bodily and mental activity for his 
years; and he could read without the use of spectacles. 
As the only person in possession of the house at the time 
the murder was committed, the old man was taken into 
custody, and charged with the crime. He was examined, 
according to our Scottish system, in presence of one of 
the Sheriff-Substitutes, by the Procurator-Fiscal, in the 
Sheriffs' business chambers. It is understood he denied 
all knowledge of the crime, and having been examined 
repeatedly, he was, after a consultation with Crown 
Counsel, liberated from custody. At the trial he was 
produced and examined aa a witness for the crime. His 
statement substantially was, that he went to bed on the 
Friday evening about nine o'clock — ^that he was wakened 
about four in the morning by loud ^^squeels," but they 
did not alarm him; and having looked at his watch, 
which he had placed below his pillow, he fell asleep 
again — ^that he rose about nine o'clock on Saturday 
morning, and not finding the servant moving about, and 
bringing to him, aa was her custom, a portion of his 
breakfast in bed, he dressed himself, and went to his 
bosinesa in his usual way. He made no search about 



the house to ascertain what had become of Jessie 
MTherson. He found her bed-room door locked, and 
he made no attempt to open it. On his return firom 
business on Saturday he still found Jessie absent. Ha 
cooked his own meals on Saturday, on Sunday, and 
Monday, having gone twice to church on Sunday. And 
it was only on the return of Mr John Fleming on the 
Monday afternoon that, on being told of the absence of 
the servant, and the fiEistened door, that he, urged by a 
natural curiosity, opened it with a key taken at hazard 
from an adjoining pantry door, and the mangled body of 
the unfortunate woman was discovered. Onlookingabont 
the house, it was discovered that some edlver plate waa 
amissing. Search waa made among the pawnbroken, 
and the missing property was soon found. It had been 
pawned in name of a Mary Macdonald, 5 St Vincent 
Street, but the pawnbroker gave such a description of 
the person who had pawned it as drew the suspicion of 
the police on one of the parties who had been preoog- 
noBced. After watching this person for a time, the 
police conceived that they had got a clue to the murdereri 
and they apprehended the woman Jessie M^Lachlan. 
She was identified as the person who had pawned the 
silver plate. It was further discovered tJtiat certain 
articles of wearing apparel which had belonged to the 
murdered woman had been disposed of in various ways-* 
given to dyers to re-dye — sent, some to Hamilton, wheie 
M^Lachlan was traced, and near to which articles of 
dress, said to have belonged to the murdered woman, 
saturated with blood, were afterwards found — and 
others sent to Ayr and Greenock. On her examina- 
tions, which, as we formerly stated, were unusually 
numerous and protracted, she denied all knowledge of 
the murder, and attempted to expkdn how she came to 
the possession of the articles of clothing, and the silver 
plate. These explanations were either not proved or 
disproved at the trial; they were, in short, in great 
part unt^e. It was proved that on the Friday she was 
in necessitous circumstances — ^was behind with her rent 
— ^had pawned her own and her husband's clothing and 
his silver watch, but that on the Saturday she paid her 
rent, and relieved a number of articles from the pawn. 
She was said to have been a weak, sickly woman, while 
Jessie MTherson was a much stronger woman, and that 
there had been a severe struggle. The two women 
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liad been long aoqoainted, and 'were, at the date of mnxder? It may with the drcamstanceB, ve gnnt, 



the mnxder, on intimate terms. M^Lachlan was also in 
the habit of visiting MTherson. The old man denied 



bating any acqnaintanoe with M'Lachlan, and, indeed, 
baying only seen her once in tho twelve months previoos. 
On the night previoos to the murder, it was proved that 
li^Lachlan had left her own house, in the Broomielaw, 
between 9 and 10 o^dock at night, accompanied by 
another woman, and that they walked together to the 
Guahet-honse, and there parted-^that previous to her 
leaving her own bouse, she stated her intention of visiting 
MTherson; hut she was not traced nearer to Sandyford 
Place that night than the Gushet-house^ which ia a consider' 
able distance from U. It was proved that she was not in 
ber own bouse on the night of Friday, and only returned 
on Saturday morning, between 9 and 10 o^clock. 

Such are the main &cts of this atrocious murder, whicb 
were proved to the jury, and on which, after twenty 
minutes' consultation, they found her unanimously guilty. 
The panel gave in a special written defence, in which, in 
addition to the plea of not guilty, she ^^ pleaded that the 
murder was oommitted by James Fleming, residing with 
John Fleming, accountant, in or near Sandyford Place, 
Glasgow." It wiU be seen that the evidence against* the 
accused was wholly circumstantial — she was not seen 
near Sandyford Place on Friday night, nor on Saturday 
morning— there was nothing to connect her with the 
murder but the posBeaaon of the silver plate, and certain 
articles of wearing apparel said to have been the pro- 
perty of the murdered woman; and the question which 
the jury had to solve was, were these circumstances so 
pregjiant and conclusive, that it excluded every other 
theory than the one that the prisoner alone could have 
oommitted the murder? For unless the circumstances 
proved against the prisoner came up to that, the verdict 
of guilty was unwarranted, however strong the suspicions 
and presumptions against her may have been. The 
motive attributed to the prisoner was, the poverty of her 
circumstances. But opposed to that, was the long and 
intimate relation which eidsted between the women. Is 
ft conceivable that any woman in her sound senses could, 
with deliberation, and ^'malice aforethought,*' fero- 
ciously murder her intimate iriend, for the purposo of 
obtaining possession of a few pounds, and some articles 
of dress? However clumsily gone about, tho distribu- 
tion of the clothing, and the pawning of the plate, 
were done coolly and deliberately, and the person who 
could do this, so soon after the perpetration of such 
an atrodouB crime, it is not likely to have escaped her 
that detection must inevitably have followed. If she 
committed the murder, was she also guilty of the theft, or 
was she only guilty of the lesser crime ? But is the mere 
possession of the plate and clothing, and even the pawn- 
ing and distributing, of themselves, assuming their identity 
to have been proved, sufficient to bring home to the 
possessor the crime of murder? The recent possession of 
stolen property, without any plausible account of how 
it came into the holder's possession, is admitted to be, 
in nine cases out of ten, strong evidence against the 
prisoner. But are we to carry that presumption so far 
as to make the unexplained possession of property, said 
to have been in the bouse when the crime was committed, 
so strongly presumptive as to infer the capital crime of 



estabUah a stnmg presumption of guilt, but it can go no 
farther. But what wiU be said to the mere posseaBioiL, 
when it is remembered what we have specially noted 
before, that there wai no evidence to prove that the 
prisoner was near Sandyford Place on the night of the 
murder? In the absence of such an important pieoe of 
evidence, scope was left for the supposition that the 
prisoner might have got these articles from some peraon 
or other privy to the murder, and who wished, it may be, 
to screen himself or herself firom detection, and to make 
the prisoner the scape-goat. At all events there were 
sufficient causes for doubt and hesitation, in coming to 
the unanimous condusion the jury did ; and the unseemly 
haste with which it was arrived at, in a case where the 
life of a human being was involved, cannot fSul to lead 
to one of two inferences: either their minds were pre- 
viously made up as to the guilt of the prisoner, or that 
they acted under some exciting cause, by which their 
memories were confused and their judgments overborne. 
It appears to us, strong as may be the presumptions 
against the prisoner, that the correct verdict shoald hi&ve 
been one of " Not proven." 



In the preceding remarks we liave endeavotired to 
view the evidence in the case from the jury-box, and to 
look at it also from the point of view which the Advocate* 
Depute put it to the jury, and that was not whether 
any other person was guUty, either alone, or with the 
prisoner, but whether or not she was guilty. Our 
readers are now aware that the public excitement cm the 
verdict and conviction becoming known, aided by the 
prisoner's statement, was strong and wide spread; and, 
yielding to public opinion, the Home Secretary issued a 
special commission to Mr George Young, advocate, to 
make farther inquiries to test the truth of that state- 
ment. This commission has since been executed, and 
the further proof reported to the Home Secretary, who 
has seen it right to advice the Crown to grant a r^pite 
in favour of the prisoner. Whether she is to be 
pardoned, or her sentence commuted, has not yet been 
made public. Besides the unexplained mystery of many 
circumstances of this case, the extraordinary statement 
read for the prisoner after the verdict, and before pro- 
nouncing sentence, is, we believe, unprecedented in crimi- 
nal trials in Scotland. That extraordinary statement 
purports to give a minute and detailed narrative of the 
whole transactions which took place in the house at 
Sandyford during the m'ght of Friday and morning of 
Saturday. The prisoner therein admitted that she was 
in the house that night, and she repeats with great 
elaboration, and what has the appearance of great skill, 
but which may only be the simplicity of truth, what she 
pleaded in defence, that not she, but James Fleming, 
was guilty of the crime charged. 

The course which this case has taken £rom the outset 
has been such as to caU the special attention of the pro- 
fession to it. The examinations of the parties accused, the 
number and length of the declarations we noticed and 
condemned in our last, the special commission issued 
by the Home Secretary, to allow the prisoner an oppor- 
tunity of proving her statement, is a novelty in Scotland, 
I and can only be justified £rom the peculiar circumstances 
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of the case. No Judge ▼orthy of the office would accept 
or oeoopy a seat on the bench who knew ^at his 
jodgmentB were to he reviewed by a oommiadoner ap- 
pointed from among the members of the bar, pleading 
before him. It is degrading to the bench, and by no 
sieanB complimentary to the jary. Bat if the Grovem- 
ment, through its Home Secretary, are of opinion (as this 
instance shows they are), that Judges may err in judg- 
ment, and sometimes be carried by their peculiar tempera- 
ment to overstep the bounds of that judicial temper 
which is always in this country associated with the 
character of a Judge, they have l^e remedy in their own 
hands; and we fe^l assured that from this day the public 
will not rest satined, and the Judges of the Supreme 
Criminal Court ought not to rest satisfied, until that 
remedy has been found and applied. Several have been 
Buggested. Of late years a most frequent remedy pro- 
posed is, that we ^ould have the office of Coroner 
revived in Scotland. The benefits of such an institution 
are patent to us firam its working in England, and we 
are convinced that sooner or later the public wiU demand 
its establishment in Scotland. A few more cases, con- 
ducted as the Sandyford one has been, will bring the 
public to know and feel that the safer tribunal for all — 
for Judges, prosecutors, criminals, and the public— is one 
to which aU have access, and the proceedings of which 
are known to all, and infinitely preferable to that rem- 
nant of the middle ages, the secret, unchecked, and 
irresponsible mode of investigation in criminal matters at 
present adopted in Scotland. But why should we not 
have more than one Judge to try cases where the life of 
a fellow-creature hangs in the balance? We see in Edin- 
bnrgh, during the sitting of the High Court of Justiciary, 
sometimes very trifling cases tried where property is con- 
cerned, and there are always two or three Commissioners of 
Justiciary on the bench. If capital crimes are to be con- 
tinued to be tried on Circuit at all, we think it would, 
to some extent, satisfy the public mind if not less than 
two Judges should always be on the bench. As to 
this matter Glasgow is peculiarly situated. Two Judges 
aro always appointed to go Circuit, and generally they 
travel and sit together, unless circumstances render 
that unnecessary or impossible. One Judge may, how- 
ever, hold the Circuit; and this is convenient, for the 
great mass of business is not of such a character as to de- 
mand nice discrimination and very deep law. Circuit 
law notoriously is not held in very high esteem, as evinced 
by the usual remark if a case is quoted for an authority, 
(^Ahl true enough, but that was on Circuit." The 
amount of criminal business of late years had so increased 
that, by an Act of Adjournal, an additional Circuit 
Court was appointed to be held at Glasgow in winter, 
and additional court room was also provided; and now one 
Judge — ^the senior one — sits in what is called the Old 
Court House, and the junior Judge in the new one. The 
Judges, no doubt, in some cases consult with each other 
on doubtM points which occur, but practically there are 
two Courts, with a single Judge in each. The better 
remedy, however, is, that all capital cases should be tried 
before the High Court at Edinburgh, where the greatest 
care and deliberation would be attained, where a plurality 
of Judges would always be secured, and, if the crime had 
been perpetrated beyond Edinburgh, greater impartiality 



and coolness might be expected firom the jury. At pre* 
sent the Circuit Court may certify a particular ease to 
the High Court, and the Lord Advocate may bring a 
case to Edinburgh, but this is in his option. T^ pruoner 
has no right to choose that his case should be tried there. 
We do not give our adherence to this suggestion from 
the belief that Edinburgh men in general, or Edinbnr|^ 
juries in particular, are in any way superior to the same 
class in Glasgow, or any other of our large towns. If 
we must speak our thought, we think Edinburgh juries, 
firom whatever cause, are in very many instances con- 
spicuously unqualified for the discharge of their difficult 
duties. Its sole recommendation to us is, that a plura- 
lity of Judges would then always be secured, where the 
mental peculiarities of each would meet a counterpoise, 
and in all likelihood be kept dose to the golden mean of 
mildness, temper, courtesy, and sound law. If the rule 
adopted in England were applied here, that the prisoner 
on his application may have his case tried in Edinburgli, 
that, we think, would satisfy the defect we have pointed 
out. Another suggestion thrown out is, that there 
should be a Court of Criminal Appeal ; and we concur in 
the suggestion. We fail to appreciate the reasons on 
which the erection of such a court could be resisted; 
yet, like many other reforms in the law, it has been 
resisted, much more, we fear, by the system of pre- 
serving things as they are, than by sound reason. 
We have appeals from every court in the kingdom, 
until we reach the court of last resort in the House of 
Lords; yet, in the most serious of all cases, where the 
Itfe of a fellow-SDbject is involved, a single Judge nts, 
tries, and condemns without an appeal, except to the 
mercy of the Crown, through the Home Secretary. As 
well becomes Lord Brougham — a veteran law reformer — 
an old and cherished idea of his goes to the root of this 
whole matter of law reform, especially criminal law reform. 
His-Lordship has long strenuously endeavoured to have 
a Ministry of Justice as a branch of the Government. 
If powers sufficiently extensive were given to a Minister 
of Justice, law reform would long ere this have made 
greater strides than it has done, and much that still 
cumbers our law and its machinery would have been 
obsolete. From his great age, Lord Brougham cannot 
expect to see such a ^Ministry established, but we are 
sanguine enough to hope, that not many years will have 
elapsed before its necessity will have been established, 
and that it will have been an accomplished fiict. 



GLASGOW SHERIFF COURT STATISTICS. 



Mr Sheriff Bell, the senior Sheriff-Substitute for 
Glasgow, on opening his Court for the winter session, 
gave the following statement of the amount of the 
judicial business transacted in the Sheriff Court at Glas- 
gow during the year from 1st October, 1861, to Ist 
October, 1862. The Sheriff remarked that these statis- 
tics show a constantly increasing amount of business; 
and, we think, fully bear out his statement that there ^ 
not a busier or harder-working Court of Law in the 
kingdom than the Sheriff Court of GUisgow:-^ 
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The total number of new oaaae caOed in the Ordinary 
Court was 1563. Appearance was entered and UtiS' 
eontiHation ensued in 986 of these, whilst decrees in 
absence were given in the remaining 627. The gross 
number of enrohnents in the printed rolls of the three 
Sheriff-Substitutes, wlio sit in this Court, has been 6145. 
The number of debates appearing in these rolls, all of 
which have been heard, was 2580. The number of diets 
of proof fixed was 1221; but as many of these proo6 
were continued to subsequent diets, the total number of 
diets of proof has, in reality, been considerably larger. 
The gross number of enrolments on the Sheriff-Depute's 
printed rolls was 1244. The number of small debt cases 
decided in the Small Debt Court, which sits three times 
a-week, was 22,806. The number of judicial sequestra- 
tions was 215, of which 8 resulted in deeds of arrange* 
ment. The number of competitions for the office of 
trustee was 9; appeals from the deUyerances of trustees, 
and discussiona as to liberations, protection, or discharge 
of bankrupts, 58. In our Criminal Court, the number 
of criminal cases tried before a Sheriff and a jury was 
268; the number tried before the Sheriff summarily with- 
out a jury was 79; and the number of judicial dedara- 
tioDS taken from accused parties was upwards of 500. 
There were also 200 investigations conducted by the 
Fiscal, under the superintendence of the Sheriff, in cases 
of sudden death. In addition, there was a great amount 
of work done in matters connected with the Poor Law, 
with lunacy, with summary ejections, with nuisances, 
with meditatio fugoes, with the recovery of water and 
other rates, and with numerous statutory jurisdictions of 
which it Is impossible to give the precise details. 



RETIEEMENT OP LORD IVORY. 



Ebgbbt will be deep and general throughout Scotland 
on learning that Lord Ivory has come to the decision not 
to resume his seat as a judge in the Court of Session. 
The cause, however, we are glad to learn, is not present 
ill-health, but rather apprehension that his health would 
&il if he were again to attempt the arduous work of the 
First Division. If he could have taken his work easily, 
he might have gone on for a few years as other aged 
judges, some of them not undistinguished, have done; 
but such is, or has been, the restiessnesB of his intellect, 
his almost morbid conscientiousness, and his impulse to 
probe everything to the bottom, that, as we suppose, his 
medical advisers and his friends have decided that it is 
prudent to avoid the probability of his again, by over- 
exertion in the discharge of his judicial duties, injuring 
his chances of enjoying a long, serene, and happy old age. 
Lord Ivory^s public life having, in a sad, but not the 
saddest sense, come to a dose, it is open to us to say 
something about his career, although we can hardly say 
of him all the good we might have done had he not 
happily been still amongst us. He is now, we believe, 
seventy years of age, having been bom in 1792. His 
birth-place was Dundee; his father being a watchmaker 
in that town, and still remembered in it as a man of 
groat natural talent, both for mechanics and literature. 



He was educated at the Dundee Academy, and was «a 
excellent scholar in all branches, but especially in arith* 
metic and mathematics. He betook himself to law, and in 
1816 he was admitted to the Faculty of Advocates. Hlg 
literary efforts were henceforward prafiesBlonal, and ocm* 
sisted of elaborate legal essays in the shape of tiie written 
pleadings then in use; in a treatise on Forms of ProoesBy 
published anonymously; and in an edition of ErBkine% 
Institutes of the Law of Scotland, which still holds its 
phice as the best. The ^' Forms of Procesi,** the fint 
volume of which was published the year before ho 
became an advocate, and the second two years afterf is, 
in spite of the dreary character of the subject, one of the 
most elegantly-written books on Scotch law, and, as a 
piece of literature, as much superior to some books thai 
have been intended to supersede it as "Paradise Lost^ 
is to the verses of a Miscellany of boarding school miases. 
His literary talent was of great service to him in his 
early advocate days, as those were the days of exact and 
learned written arguments, before oratorical wind and 
palaver by the hour-and-half were expected to enlighten 
or convince the wisest heads in Scotland. Many of his 
written arguments — which the industrious student of 
difficult questions of law may still have occasion to read 
in that vast tomb of acute intellect, the Session Papers- 
are excellent. Lord Ivory was, we believe, not a very 
fluent speaker, probably because he had too many 
thoughts crowding ready and impatient for utterance. 
John Clerk is reputed to have pronounced him *'the 
worst speaker and the best writer he ever knew at the 
bar." The farmer part of the criticism must have been 
given for the sake of antithesis, lor it could not be true; 
and the latter is also rather an extravagant eulogy, for 
John Clerk had known as a lawyer the writing* of 
Cranstoun, Jeffirey, Moncrieff, Cockbum, Jamieson, and 
Skene. There is not much in legal literature equal to 
their writings, and they have some merits that Lord 
Ivory^s do not possess. But, on the other hand, some of 
his written pleadings and seme of his opinions have 
merits that we do not recognise in the production of 
some of those great men* 

In 1840 he was raised to the Bench of the Court of 
Session, and in 18i9 to the Bench of the Court 
of Justiciary, and he has been for several years 
senior judge of both — indeed, the senior judge in 
the three kingdoms, not reckoning, of course, Lord 
Lyndhurst, Lord Brougham, and one or two others, 
occasionally resuming their former judicial functions only 
as members of the House of Lords. He carried wiih 
him to the bench those peculiar talents that had raised 
him to distinction at the bar. The only fault we have 
ever heard imputed to him was that he was too fastidioos, 
too sceptical, too deliberative; that his mind, like a fine 
balance, vibrated too long before it came to rest, and did 
not weigh the coarse claims of litigants with sufficient 
rapidity. But a more excellent judge than he has been 
for many years in the First Division, could scarcely be. 
His peculiar talents suited the peculiar composition of 
that justiy admired Court, and gave it a strength and a 
wisdom much of which it loses with him. In politics he 
was, from his youth upwards, a Liberal— a Liberal in 
the best sense, as well as in *Hhe worst of timcs.^'—- 
From the Scotsman, 
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SHERIFF COURT REPORTER. 



COMPLAINTS AGAINST JUDQES. 



OoMPUJNTB against Judges for malyeraalion in the 
execution of their ofiSce in this country are happily of 
rare occurrence. In our statute book, however, there 
are not a few enactments providing ''for the punish- 
ment of malversant Judges-Ordinary" — ^*1424, c. 45; 
1448, c 17; 1457, a 76; 1469,c.26; 1487,cl03,104, 
105; and 1540, c. 104. By 1424, c. 45, temp. James 
X, recourse is allowed to the King for the punishment 
of Judges, if they have not administered justice ''but 
fraud or guile;" which, Lord Stair observes, '' can go 
no farther than manifest and palpable injustice against 
law, which doth always infer fraud by wilful injustice, 
but reacheth not to dubious cases, where just and 
rational men may be of different judgment, unless 
there be corruption by bribe or bias; otherwise no 
man but a beggar or a fool would be a Judge, "t No 
man of experience will differ from this great Judge 
on this point, and the greater his experience he will 
feel the more that independent difference of judg- 
ment in men of the most upright integrity is what is 
to be expected in the greatest as well as the small- 
est affdra of life. But Judges, placed by their office 
to mediate between contending and interested parties, 
are peculiarly exposed to have their opinions keenly 
and closely canvassed, and what is infinitely worse, 
their motives not unfrequently impugned, and some- 
times the basest, for a Judge, openly imputed to 
them. As the Bench became more independent, it 
became purer, the cause for the imputation of im- 
proper motives became rarer, and it is now the just 
boast of the present age that we possess a body of 
magistrates in our highest^ as well as in our inferior 
Courts, of the highest integrity; and the man who 
^ould seriously impute corrupt motives, of the baser 
sort, to any Judge in this country (without the most 
mamfest proof), would not be for a moment believed 
and would assuredly subject himself to the contempt 
of the public and the profession. The truth is, the 
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times would not endure it. A complaisant and 
corrupt Judge could not be permitted to retain hia 
office; public opinion would cry shame upon him^ 
and the officers of the Crown would be obliged to 
put that opinion in force by his instant dismissaL 
Yet what has been may be again. A not uncommon 
course in times past to reach Judges against whom 
a complaint was or was supposed to exist, was by 
an action of damages; and we have had recent in- 
stances where this was adopted. As against a Judge 
of the Supreme Court, the case of Haggart's Tru8« 
tees against the Lord President, Hope, is a well- 
known example — 1st June, 1821, 1 Shaw, 46 (N. 
E. 49), afi: Ist April, 1824, 11 Shaw App., 125. 
In that case, it was decided that the mode of pro- 
ceeding against one of the Judges of the Court of 
Session was not by an action of damages, which waa 
held incompetent, but by an appeal to the King in 
Council or to Parliament The case of Henderson 
If. Anderson, 28 Jurist, 459, 11th June, 1856, is an 
instance of an action of damages raised against a 
Sheriff-Substitute for suspending a procurator for 
refusal to obey an order of Court The action failed^ 
the Court of Session holding that the act complained 
of was a judicial act, not itself incompetent or in 
excess of jurisdiction. 

Justices of Peace are justly protected in the exeoU'^ 
tion of their office against prosecution for damages 
by 43 Gea IIL, c. 141, called the "Twopenny Act,'* 
&om the penalty in which any Justice may be found 
liable being limited to twopence, and that without 
costs, unless the acts complained of '^were dona 
maliciously, and without any reasonable or probable 
cause." 

We believe it is not an incompetent course, and 
it has at least the sanction of a precedent, for the 
aggrieved party to complain to the Court of Session 
in the form of a petition and complaint — RusseU^ M^ 
7325, 28th Nov., 1809. We had almost forgot the 

wr^mooy usually gone through At the terminati^ o{ 
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the Circuit Courts^ where sometimes complainers 
against Sherifis appear, and are popularly understood 
to be heard and their complaints ti^en into considera* 
tion. But the class of persons who appear there, 
and their mode of conducting themselves — (almost 
always unprofessional persons, and of course wholly 
incompetent to state their own case, which they gene- 
rally attempt to do orally) — has stripped such a mode 
of appeal of any worth or efficacy which it may have 
at one time possessed. We need only now say of it, 
that no one with a serious cause of complaint, and 
desirous of having it remedied, ever thinks of appear- 
ing before the Judges personally to state his case; 
not that he would not be patiently listened to, and 
such advice given as the circumstances might seem to 
require, but the advice is usually concluded by re- 
commending the complainer to make his complaint 
in writing to the Sheri£f-Depute, and there osiuJly 
the matter ends, for in most instances the complaint 
is never more heard o£ 

Whether the private prosecution of Judges for acts 
done in the execution of their office, is the best mode, 
or becoming the dignity of the Bench, may fidrly 
admit of doubt Lord Ardmiilan, before whom 
Anderson's case, before cited, was brought, says in 
bis Note: — *'The responsibility of a Judge, and the 
independence of a Judge, are equally necessary to the 
dignity and usefulness of his office. Every Judge 
must be responsible, yet so as not to impair his in- 
dependence. He must be independent, yet not so as 
to impair his responsibility. To deprive him of his 
responsibility were to place the suitors at the mercy 
of his caprice. To deprive him of his independence 
were to expose the suitors to the hazard of lus cor- 
ruption or his timidity.*' The question occurs — To 
whom should a Judge be responsible? Should his 
actions qua Judge be left to the passion of the suitors 
before him, where, through the forms ef a oivil court, 
punishment is the object sought, and revenge the 
passion to be gratified? or should there not be some 
known tribunal before whom all malversant Judges 
might be brought, and complaints against them heud 
and disposed of? 

A case is reported in the Upper Canada Law Jour- 
naly in which a County Court Judge was recently 
tried before a special tribunal estabtit^ed in that pro* 
Tiaoe for the purpose of examining and disposing of 
complaints preferred against Judges, and to which we 
wish to call the special attention of our readers. We 
are indebted to the Upper Canada Law Journal for 
the following details. 

It appears that, by a statute of the Prorincial 
Legislature of Upper Canada, 20 Yict, c. 58, a Courts 
called the Court of Lnpeachment, was established for 
the trial of charges preferred against Judges of County 
Courts^ with the powers of a Court of Eecord. The 
Judges are, the CSiief Justices of Upper Canada, the 
Chancellor, and the Chief Justice of the Common 
Pleas. The Court can only assemble when the Gk>ver- 
tior-Qeneral has found a complaint for inaibilUy or 
nuMiavumr in office sufficiently sustained and of suffl- 
dent moment, and in so directed by him to meet and 
try the case. The Chief Justice is the President of 
the Court The judgment is certified to the Qover- 
l^or, »Qd U final If tho oomplnlnt ii fgr mbUitf , 



the Court is to find whether that has been proyed, 
and if proved, the nature of the inability, and whether, 
in the opinion of the Court, it is of such a nature as 
to render it expedient to remove the Judge. If the 
complaint be for misbehaviour in office, the Court is 
to say whether the Judge is guilty or not guilty; and 
if not guilty, whether the Judge's conduct is censur- 
able or unbecoming. The Court may award costs to 
either party. The object and poKcy for the establish- 
ment of such a tribunal is thus explained by the Jcmr^ 
tud: — '* The object of the measure appears to be to 
place the County Judges in a better position of inde- 
pendence than they had previously oocupiedt and to 
relieve the Crown of what is, in effect, a criminal trial 
of a branch of the judiciary, and which might in 
some cases be influenced by political feeUng." 
We will return to this subject in a future numbes. 



LEOTSLATION OF THB PAST SESSIOir, 
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Thb next statute, c. 63, whidi is applicable to tks 
whole United Kingdom, is entitled ''An Act ts 
Amend the Merchant Shipping Act, 1854,''^ '< Hie 
Merchant Shipping Act Amendment Act, 1855/ and 
"The Customs Consolidation Act, IS^iS." This 
statute makes some very important alterations on 
the Merchant and Shipping Acta The cancellation of 
a master or a mate's certificate lay with the Boaid 
of Trade after the inquiry had been completed; bnl^ 
by sea 23, this power is now conferred on the Coort 
which hears the case, but a report is still to be 
made to the Board of Trade, by whom the decision of 
the Court of Inquiry may be reviewed and modified. 

It has sometimes happened of late that when two 
vessels have oome into collision, the least disabled of 
the two has sailed away, and left the other to its 
fate. To put a check to such conduct, see. 33 makes 
it incumbent on the masters of each ship to assist 
the other, and in case he fails to do so without some 
reasonable excuse, the collision, in the absence of 
proof, will be deemed to have been caused by his 
wrongful neglect or default; and if otherwise proved, 
shall be domed an act of miaoondnct or a defiMilt^ 
for which his certificate may be cancelled. 

Section 54 limits the liability of shipowners, in 
these cases — (1) personal injury or loss of life to any 
person on board; (2) to goods; (3) loss of life or 
injury to another person on board another ship, 
caused by improper navigation of such ship; (4) loss 
or damage of goods, or ship, or boat on board another 
ship, to £15 for each ton of the ship's tonnage in 
the first and third cases, and to £8 for each ton in 
the second and fourth cases. 

Section 55 enacts that insurances effected agains|b 
these risks, where they occur without fault or privityi 
shall not be invalid by reason of the nature of the 
risk. 

By section 56 the master^s listof pasiengen, in 
the absence of proof to the contrary, is to be mffl* 
cient proof, in any action against a shipowner for the 
death of a passengeri that the pmon Alleged to lky% 
be«a killed wm * pM80Dger« 
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Section 68 proTides that^ if when goods arelaiided, 
the sh^owner gives notice for that purpose, the lien 
for frttght is to continue; and, by section 73, if the 
Uen is not discharged in ninety days after the goods 
' have been so landed and warehoused, the warehonse- 
o¥mer may. sell the goods by public auction, observ- 
ing certain rules laid down in sections 74 and 75. 

Chapter 68 is entitled "An Act for Amending the 
'' law relating to copyright in works of the Fine 
^ Arts, and for repressing the Commission of Fraud 
^ in the pioduction and sale oi such works*" This 
Act extends the benefit of copyright to every original 
panting, drawing, and photograph made in the 
mtiah dominions, or elsewhere, by a British subject, 
And not sold, and secures the exclusive right of copy- 
ing engraving, re-producing, and multiplying such 
pitjii».^ng^ etc., by any means, or in any size, for the 
term of the author^s natural life, and seven years after 
liifl death. The penalties are forfeiture of the copies, 
and a penalty not exceeding £10. Parties fraudn- 
Jcntly disposing of copies of paintings, photographs, 
with false signatures^ or making addition to genuine 
irork% and selling them as genuine, is made liable 
to a penalty of £10, or double the full price of the 
piotnre sold or offered for sale. 

The importation of pirated works is prohibited by 
aec 10; and by sea 11 the author of pirated works 
may sue an action of damages, notwithstanding the 
infliction of penalties. 

The only country in Europe, we believe, with 
which we have no extradition convention for the 
aorrender of criminals, is Denmark; and instances 
have within these few years occurred where advan- 
tage htis been taken of this exception, and the crimi- 
nals have thereby escaped. In April last, however, 
a convention was agreed to and signed at London, 
between this country and Denmark, whereby it was 
agreed to mutually surrender criminals; and this 
convention has now been given effect to by chapter 
70 of the statutes. 

Chapter 85 we give in full : — 

An Ad Uf Facilitate Me Tran9mi$sum of Moveable 

Propertff vn ScoiUmd. 

[7th August, 1862.} 
^Whereas, ft is expedient to facilitate the Transmission 
of Moveable £4Btate in Scotland:* Be it enacted, by the 
Queen's Most Excellent Migesty, by and with the advice 
and consent of the Lords, Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by 
the authority of the same, as follows: 

1. From and after the passing of this Act, it shall be 
competent to any party, in right of a personal bond or of 
a conveyance of moveable estate, to assign such bond or 
conveyance by assignation in or as nearly as may be in 
the form set forth in Schedule A hereto annexed; and it 
shall be competent to write the assignation or assigna- 
tions on the bond or conveyance itself in or as nearly as 
may be in the form set forth in Schedule B hereto 
annexed; which assignation shall be registrable in the 
books of any Court, in terms of any clause of registration 
contained in the bond or conveyance so assigned; and 
Bach assignation, upon being duly stamped and duly 
intimated^ shall have the same force and effect as a duly 
stamped and dul^ intimated assignation according to the 
Ibrms at present in use. 

2, An assignation shall be velidly intimated (1) by a 

notary paUig ddlTiiiog » oofgr fbcMf; oertiflsd ai oor« 



rect, to the person or persons to whom intimation may 
in any case be requisite; or (2^ by the holder of such 
assignation, or any person autnonsed by him, trans- 
mitting a copy thereof, certified as correct, by post to 
such person; and (in the first case) a certificate by such 
notary public in or as nearly as may be in the form set 
forth in Schedule C hereto annexed, and (in the second 
case) a written acknowledgment by the person to whom 
such copy may have been transmitted by post as afore- 
said of the receipt of the copy, shall be sufficient evidence 
of such intimation haying been duly made: Provided 
always, that if the deed or instrument contsining such 
assignation shall likewise contain other conveyances or 
decUrations of trust purposes, it shall not be necessary 
to deliver or transmit a full copy thereof, but only a 
copy of such part thereof as respects the sulgect-matter 
of such assignation. 

8. Nothing in this Act contained shall prevent the 
transmission of any personal bond or conveyance of 
moveable estate, or the intimation of any avignatioiL 
according to the forms at present in use. 

4. The foUowing woras in this Act, and in the 
Schedules assigned to this Act,. shall have the sevwal 
meanings hereby assigned to them, unless there be some* 
thing in the sul^ect or context repugnant to such con* 
straction; that is to say, the word **Bond" and the 
word ** Conveyance " shall extend to and include per« 
sonal bonds for payment or performance, bonds of can* 
tion, bonds of guarantee, bonds of relief, bonds and 
assignations in security of every kind, decreets of any 
Court, policies of assurance of any assurance company or 
association in Scotland, whether held by parties resident 
in Scotland or elsewhere, protests of bills or of pro- 
missory notes, dispositions, assignations, or other con- 
veyances of moveable or personal property or effectSi 
assignations, translations, and retrocessions, and also 
probative extracts of all such deeds from the books of 
any competent Court; the word ^^Assignation*' shall 
also include translations and retrocessions, and probative 
extracts thereof; the words *^ Moveable Estate'* shall 
extend to and include all personal debts and obligations, 
and moveable or peraonid property or effects S evezy 
kind. 

5. This Act may be cited for all purposes as the 
" Transmission of Moveable Property (Scotland) Act, 
1862." 

Schedules referred to in the foregoing AcL 

SCHEDULB A. 

I, A B, in consideration of, etc. (or otherwise, as the 
case may be), do hereby assign to C D, and his heirs 
or assignees (or otherwise, as the case may be), the 
bond (or other deed, describing it) granted by £ F, 
dated, etc., by which (here specify the nature of the 
deed, and specify also any connecting title, and any 
circumstances requiring to be stated in regard to the 
nature and extent of the right required). 

In witness whereof, etc. 

(Insert Testmg Clause in usual form). 

SCBEDULB B. 

I, A B, in consideration of, etc (or otherwise, as the 
esse may be), do hereby assign to CD, and his heirs or 
assignees (or otherwise, as the esse may be), the ibre« 
ffoing (or within-written) bond (or other writ or deed^ 
descrilmig it) granted in my fisvour (or otherwise, as the 
esse may he, specifying anv connecting title and any 
circumstances requiring to be stated in r^gaid to the 
nature and extent of iHud right assigned)* 

In witness whereof, etc. 

(Insert Testing Ckose Jn ttsoal fam). 

Schedule C. 

I, (A) of the city of aolftry piiUiO| 

do Imoj attut and dedare^ That nfoa thi 
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day of and between the boon of and 

I dnly Sntimated to B (bere describe tbe party) tbe 
within-written asrignation (or otherwise, as tbe case 
may be), or an assignation granted by (here describe it), 
and that by delivering .to the said A personally (or 
otherwise) by leaving for the said A, within his dwellmg 
bouse at E, in the bands of (here describe the party), a 
foil copy thereof (or, if a ps^tial copy, here quote the 
portion of the deed which has been delivered), to be 
given to him ; all of which was done in presence of C 
and D (here name and describe the two witnesses), who 
Babecribe this attestation along with me. 
In witness whereof, etc. 
(loflert Testing Clause in usnal.form, to be subscri- 
bed by the party and tiie two witnenes.) 



SnmnBS in Bomak Law, with Coiipabativb Yisws 
OF THB Laws of Francx, England, and Scotlahd. 
By LoBD Mackenzie, one of the Judges of the Court 
of Session in Scotland. 

We think it can hardly be said with truth that law has 
been studied as a science in Scotland for many yean 
past All that seems to have been aimed at was such a 
knowledge of the art as to pass examination, and to 
make such an appearance at the bar as not quite to 
discredit the traditional learning and eloquence of the 
gown. The days have long since become historical when 
our law students resorted to the French and German 
Universities, where they acquired more than the Fro- 
fisssors taught, or could be learned even from books; 
and this additional knowledge was brought to bear upon 
the municipal law of their utherland, until our lawyers 
attained an amount of learning and a cosmopolitan cast 
of mind which raised them far beyond your mere cantor 
formularum. It must, however, be said in excuse, if 
not in justification, of this marked difference between the 
present and the past generation of lawyers, and those of 
a hundred years ago, that, from whatever cause, foreign 
study seemed to mive gone out of fashion (for learning 
has its fashions like less frivolous things) and we had no 
means at home of supplying the want which these 
offered. Our chairs of law and subsidiary studies were 
deficient, not only in number, but were sometimes not 
filled by men with such unquestioned learning and 
ability as to influence and attract students. These 
wants, we need not say, are now being gradually 
supplied in our Universities by the founding of new 
chairs, or tbe restoration of others long in abeyance, so 
that our lawyers may attain at home such a legal educa- 
tion as may enable them to vie with the most learned of 
our ancient lawyers. It is, besides, not to be denied, 
that beyond the profession, the standard of general 
attainments has of late years been gradually rising, and 
bas enabled most intelligent business men to form a 
pretty shrewd guess of the kind of men to whom they 
can most safely entrust their legal business; and, as a 
seoessary consequence, lawyers themselves have felt that 
if law was to retain and maintain its title to be a learned 
and liberal profession, their diligence must be increased, 
and their studies augmented. To attain a thorough 
knowledge of Scottish kw, we must lay a solid foun(&- 
tion in Koman law. To some extent this bas been 
attended to in <|ual]fying for admission to the bar; but, 
atrange to say, it has been hitherto considered quite un- 
necessary for most of the members of the other Dranches 
of tbe profiassion. Why this has b^n so is probably 
|noiigh oxpUnable; bat wo loe so leaaoa wh^r }t should 



continne, and we hope to see some measures taken hf 
the heads of the Supreme Court, to enforce a uniform 
course of study and examination jweparatory to admioaoii 
to practice before our Inferior Qourfes. One reason wl^ 
Roman law has not been studied in this country as ift' 
ought, was, that tbere were no books readily accessible to 
introduce the student. The Corpus Juris is by no 
means very attractive, especially to one just beginning 
the study of law. The only readily accessible introduc- 
tions to the Civil Law in Englifdi that we know of 
is a translation of M. Claude de Ferriere*s History of the 
Roman or Civil Law — a work of no great vakie; Dr 
Taylor^s Elementa of tbe Civil Law—- a useful summary 
of which was afterwards pnblished; and Gibbon^ 
Remarkable Forty-fourth Chapter. But the discovery 
of Grains* Institutes, the critical works of Neihbur on 
Roman History, and bis foUowers, have so re-oonstitated 
Roman History and Law as to render the older writes 
on that law of little ralue to the student. Embodying 
modem disooyeries in Roman law and history, so far aa 
bearing on law, Lord Mackenzie's *^ Studies*' present aa 
excellent summary of the dvil law, and ezhibits in an 
attractive manner all that is necessary to be known by 
way of introduction. He gives a history of the law 
down to the time of Justinian — ^its consolidation under 
that Emperor, and the fate of the law after his time, to 
its revival — ^with other branches of learning. He baa a 
preliminary chapter on Jurisprudence, and the prindpsl 
divisions of law, to which he gives a present living 
interest by briefly discussing the rights of belligerents— 
the Declaration of Faris, of April, 1856 — the Law of 
Blockade— of Contraband, and the Affair of the Trent. 
The author then proceeds to an exposition of the Roman 
law, with brief comparisons of tlie French, English, and 
Scottish law. His lordship does not pretend to originality 
in the preparation of such a work; it is simply an ex- 
position of the Roman Civil Law as elucidated by recent 
discoveries, but the arrangement is such as to oonvey a 
perfect idea of the field to be gone over by the student 
It will not only be a most excellent text- book for 
students, but will be useful to others who may wish to 
obtain some knowledge of Roman law as a branch of 
historical study, but who have hitherto been deterred by 
the mere sight of the Tolumea in whioh that law baa 
hitherto been hidden. 



Law of HroRWATS or Scotland, wita STATtrrss avd 
Digest of Decided Cases in England and Soot- 
LAND. By Hugh Babclav, LL.D., Sheriff-Subatitato 
of Perthshire. Fourth Edition. 

This is one of Dr Barday's most useful volumes. To 
road trustees and country gentlemen, who take an intelli- 
gent interest in the management of the road trust, it 
would seem indispensable; and, to the profession, the 
Digest of Decided Cases must be of great value. The 
volume consists of the General Turnpike Act, with Notes; 
the General Statute Labour Act; Locomotives on Turn- 
pikes; the Volunteer Exemption Act; a Digest of High- 
way Statutes; Stage Carriages' and the Railway Clauses* 
Consolidation (Scotland) Act, so fieir as regards roads; 
and an excellent digest of upwards of a hundred deciaiona 
on points of law applicable to roads, with an Appendix of 
Forms of Procedure, and otber documents. Thm Fourth 
Edition comes out at present very opportunely, from tba 
interest which is being excited in the question of the 
abolition of tolls. Those who are moving in this questioik 
will find collected in this yolume the whole code of law 
relative to roads; and as it becomes those who would 
reform the law in any department, to acquire (if they 
possess it not at present) some knowledge of the law thejr 
seek to alter or improve^e commeod to their atodj thii 
Tolumeofthet«lAwofBighway«inSoQtland," 
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' Having heard partieB* procurators, and resnmed considera- 
tion of the proof, prodactionn, and whole process, Finds that 
this action is directed against the defender as execatiiz of the 
deceased James Bow, who carried on bnainess nnder the firm 
of A. k T. Bow, of which iirm he was the sole partuer: Finds 
that the summons condndes for £500 in name of solatium and 
damages for the patrimonial loss sustained by the pursuers, 
through the death of their son, Thomas, who was an appren- 
tice to the said A. & T. Bow, or James Bow, and who was 
killed on Tuesday, the 2Sth June, 1859, by faUiog from a 
chimney-stalk at North Leith, for the erection of the brick- 
work of which A. & T. Bow were contractors— the accident 
happened, as is alleged, in consequence of the defective char- 
acter of the machinery used in tho erection: Finds that 
another party of the name of Speden, a mason in Edinburgh, 
was contractor for the mason-work of said stalk: Finds that 
the said Thomas M'Ketteriok, Jun., was sent along with other 
workmen by the said deceased James Bow to put up the said 
brickwork: Finds that they did so accordingly, and the whole 
brickwork of the stalk was completei] by Monday, the 27th 
•Fune, 1859, although the boilers, which had to be built in 
with brick near the foot of the stalk, still remained to be 
i^oced: Finds that on or about Friday, the 24th June, David 
Bow, the foreman who had been sent by James Bow to 
superintend the doing of the brickwork, entered into a contract 
or agreement with George Knowles, (Speden's foreman), to 
put the belt and copestones on the chimney-stalk; and David 
Bow posted a letter on said Friday to James Bow, to tell him 
of the contract, and to get his sanction to it: But finds that 
James Bow never received the said letter, nor was made 
acquainted with the contract, seeing that he died suddenly at 
eight o*clock a.m. of Saturday, the 25th June, and his death 
was known to David Bow and his workmen, at North Leith, 
on the evening of that day: Finds that, notwithstanding, 
David Bow proceeded in the afternoon of Monday, the 27th, 
and morning of Tuesday, the 28th June, to the execution of 
his contract for laying the copestones, and employed the said 
Thomas M'Ketterick, Jun., and the witness, Archibald Hood, 
to assist him: Finds that David Bow and M'Ketterick were 
both on the top of the stalk on said Tuesday morning, when 
they were precipitated to the grotuxd, and were killed, in con- 
seouenoe of the legs of a triangle placed on the top of the 
Btaik having slipped or spread out when a copestone was in 
the act of being brought up, whereby the triangle was upset, 
and the men ^rown down: Finds that the said James Bow 
bad not sanctioned the employment of Thomas M'Ketterick, 
Jun., for anything connected with the building of said stalk 
except the brickwork, and had not himself entered into any 
contract for laying the copestones, or instructed or idlowed 
his men to be employed in the execution of such contract; 
and he had himself died three days before the accident 
happened: Finds that in these circumstances, even though 
damages were due, they could not be charged against the 
executry of the deceased, as the debt was not contracted by 
him, or during his life-time, and yet this action is laid against 
the defender solely in her character of executrix, and not as 
personally responsible in respect of having adopted the con- 
tract entered into at his own hand by the foreman, and which 
contract the defender in point of fftct did not adopt, although 
she has carried on the business of A. & T. Bow since James 
Bow's death ; but the books show no payment of wages for 
laying the copestones: Finds farther, and separaiim, that the 
triangle and tackling supplied by the deceased James Bow 
were in all respects sufficient for building the brickwork of the 
stalk, which was accordingly finished without the occurrence 
of any accident: Finds, that although it is usual for the brick- 
builder to accommodate the mason, who is to put on the stone 
work with the use of his tackling, the brick-builder does not 
thereby become responsible that it shall be in all respects 
suitable for the work to be perfonued by the mason, who is 
bound to look after that himself: Fiuds, as regards the more 
immediate cause of the accident, that a piece of sheet-iron 
attached to one of the legs of the triangle, and by which the 
leg was fastened to the platform, having become locyte, the 
decea.sed Thomas M*Ketterick and his fellow- workman, 
Archibald Hood, while engaged in fitting on the copestones, 
observed what had happened, and took it upon themselves to 
rwmedy the defect by nailing the sheet-iron of new, and this 
they did without communication with the foreman or their 
employer: Finds that, as far as can be ascertained, the means 
thoy rcforted to were insufficient to prevent the leg from 



slipping, and the triangle was upset in consequence, and the 
men killed: lEInds that M'Ketteriok and Hood were thus 
themselves the cause of the accident, having taken the repair 
into their own hands, and made it imperfectly, the triangle 
itself being proved to have been sufficiently sound and strong 
when put upon the stalk: Therefore sustains both the prelimi- 
nary defences and those upon the merits, and assoilzies the 
defender: Finds the pursuers hable in expenses: AUo¥ni an 
account thereof to be given in, and remita the same to the 
auditor to tax and report, and decerns. 

This Interlocutor was appealed, but Sir Archibald 
Alison adhered in the following judgment: — 

Having heard parties' procurators under the paisuers' 
appeal upon the Interlocutor appealed against, and having 
made avizandum with the debate, and considered Uie proof 
adduced and whole process, Adheres to the said Interlocutor, 
for the reasons therein stated, and also those contained in the 
following Note, and dismisses the appeal. 

Note. — The present action, which condndes for reparation 
on account of the death of the pursuer's son, Thomas M'Ket- 
terick, is directed against the widow and executrix of the 
deceased James Bow, bricklayer in Glasgow, who carried on 
business under the firm of A. k T. Bow, of which he was 
sole partner. It is grounded on the allegation that the dMh 
of the pursuer^s son was owing to the fault or negligence of 
the decider's deceased husband, or of his foreman or manager, 
David Bow, or of some party for whom he was responsibley 
and in consequence of the defective nature of the scaffolding 
and machinery used in the erection of a chimney-stalk in 
Leith, for the brickwork of which he was the contractor. 
Speden, a mason, entered into a sub-contract with David Bow, 
the foreman of James Bow, for the stone-work of the chimney, 
which included the putting up of a strong belt or copestone at 
the top of the chimney. Speden's contract with David Bow 
was verbal only. James Bow, the contractor, died on Satuk*- 
day morning, the 25th June, 1859, at seven A.X., and the 
catastrophe which killed the pursuer's son occurred on the 
moniing of Tuesday, the 28th, following. A letter from 
David Bow, announcing the sub-contract entered into by him 
with Speden, was post^ from Leith on the evening of Friday, ' 
the 24tii of June, but it could not have reached the deceased 
before his death, which took plaoe suddenly the following 
morning. The sub-contract was concluded between Speden 
and David Bow by the intervention of Knowles, ^leden's 
foreman. The chimney-stalk, so &r as the brickwork was 
concerned, was finished on the Friday night, Uie 24th of June, 
before Bow, the contractor's death; but the stonework, con- 
tracted for by Speden, still remained in great part to be done. 
The catastrophe which occasioned the death of tiie pursuer's 
son was caused by the carelessness of the deceased himself 
and Hood, who hxul both been taken on by Speden after the 
brickwork of the chimney was finished, and were in his 
employment in raising the stones for Uie stone work at the 
top, which were to form the cope. The fault tiiey had com- 
mitted was this: the stones were raised by a rope turned over 
by a pulley in the interior of the stalk at the top, which 
pulley was supported on a triangle, the feet of which were 
inserted in apertures made in the brickwork. This triangle 
so placed was strong enough to support the loads of brick 
which had previously been hoisted up under Bow's contract^ 
but it was not strong enough to support a load of stones of 
double the weight it had ever before carried, and the nails 
fastening the feet of the triangle were old and rusty, and from 
these causes the triangle slipped after a heavy stone had been 
hoisted 10 or 12 feet, and the pursue/'s son, who was at tlie 
top of the stalk, was precipitated, along with I^vid Bow, the 
foi*eman, to the bottom, and both were killed on the spot. In 
these circumstances three defences arise, and have been stated 
against the action, any one of which appears sufficient to 
exclude it. In the first place, the defender is sued as executrix 
only of her deceased husband, whose contract for the bridcwork 
of the chimney had been finished before his death, and three 
days before the catastrophe occurred. 2dly, llie catastrophe 
happened in tlie execution of the sub-contract that Spodcn 
had taken for the stone work, and was brought on by the acts 
of persons then in »Speden*s employment ; and the deceased 
contractor, James Bow, had not heard of the sub-contract 
with Speden before his death, and he had never sustained or 
authorised it, 3dly, When it did occur, the catastrophe was 
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owing not to any erroneotii or faulty inrtructions given, or 
annagenients made mtber by David Bow, the foreman of the 
oontraotor, or of Knovrles, 8peden*8 foreman, but was entirely 
owing to the imprudent aot of Hood, and M'Eetterick, tbe 
deoeaaed Idmself, unknown to their master, in loading the 
triangle at the top of the stalk with a load of stones greater 
tiian it oonld bear, and greater than under lk>w's direct 
management it had ever been loaded with before. In these 



dantB, goods and gear, ought to be deoerned and or* 
dained to remove furth and from their poeeeHuon of all 
and whole two plots of ground particularly deeoribed, 
etc.; and to leave the same void and redd, that the 
pursuer, and others authorised by him, might enter thereto 
and possess and dispose thereof at pleasure, and war- 



circumstances the two prindples come at once int^ pUy, that i «»^t to that effect should bo icrantcd to be executeil at 
the master i» not responfdble for the oonsequence of the impru- 1 the first terra of Whitsunday or Martinmas, i?luch should 
denee of one of his workmen, who, himself, suffers by that fi„t occur four months after the same was issued. 



imprudence, or from the imprudence of a fellow-workman, 
engaged with him in the same work, and acting of Uieir own 
accoi^, and not in obedience to orders given by the employen 
or thooe in authority under him. 

icf. J. MriRHRAD. A^t. It. SlKCLAlIU 



9th Mat, 1862. 
SHERIFF COUBT, GLASGOW. 

(Mb SHiBirp Stbatribn.) 

David Cook, of Carphin, v, Jamrs Russst.t. and 

James Coke. 

Superior and VasBal— Feu Duty— 16th and 17th Vict., 
c. 80 — ^Prorogatiou of Jurisdiction. — A feu contract^ 
the feu duty in which was above £25, prorogated the 

' Sheriff's Jurisdiction in the event of the irritancy, ob non 
Bolutem canonem, being incurred and enforced. The 
irritancy was incurred^ and declarator of tinsel of the 
feu was Jtrought before the Sheriff. Heldy that the 



the Sheriffs Jurisdiction. 

The pursuer is niid-auperior of certain hwda of Gorbala, 
held by him from the Trades* House, part of ni'hich he 
feued to the defenders. They were called in the sum- 
mons as yassals under the pursuer in the said subjects 
conform to feu contract entered into between the jmrsner 
a)id defenders— an extract of which >vas produced in 
process. 

The summons concluded that the vassals having run 
in arrear of their feu duty, and proportion of duplication 
of feu duty for the period of upwards of three years, or, 
at least, for two years at and preceding the term of 
Martinmas, 1861, amounting, the said arrears of fou 
duty, to the sum of £335 13s lOd sterling, under deduc- 
tion of £63 X8b lOd recovered to account thereof on 
^4th January, 1862, leaving a baknce of £271 ISs 
sterling of said arrears of feu duty due to the said David 
GooIl, exclusive of interest from 24th January, 1862, 
the irritancy incurred by the feu contract had been in- 
caned in terms of said fen contract, and the applica- 
tion to the Sheriff thereby nominated a competent judge 
in the premises, was competent to have the property 
in question evicted from the defenders foresaid, and in 
terms of the Act ICth and 17th Vict., c. 80, sec. 82, 
the Sherifls were empowered to sit in jud^nent in 
actions of irritancy applying to subjects not exceeding 
in yearly value the sum of £25, and which jurisdiction 
had been prorogated by the defenders in said feu con- 
tract, to the effect of allowing the Sheriff to declare 
the eviction of the premises, and in terms of the said Act, 
and clause of prorogation of jurisdiction, the defenders, 
their families, pervants, sub-tenante, cottars, and depen- 



The defences were — 

Preliminai*y — (1) action incompetent in this Court 
under the feu contract founded on ; (2) action ineompe- 
tent under 16th and 17th Vict., c. 80; (3) action having 
been libelled partly on the feu contract, and partly on 
the Aot 10th and 17th Vict., c. 80, the same was in* 
competently libelled. 

Merits— (2) a denial that the defender owed the pur- 
suer the sum sued for, or any part thereof, or any 
arrears of feu duty under the fen contract founded on. 

The pursuer had lately taken proceedings against the 
defenders irregularly and incompetently, under which 
he had carried through a sale of properties estimated at 
about £500, which he had not accounted for, and under 
which any claims he otherwise might have had, had 
been paid, and the pursuer was called on to produce the 
proceedings, including a report of the sale. 

Tbe record was then closed, parties heard, and there* 
after the Sheriff-Substitute pronounced the following 
Interlocutor : — 



action was incompetent before the Sheriff] the feu duty 

being above £25, notwithstanding the clause prorogating ^^^'^J^ J^T^.J^^' ^^^^^^. **«! ?"? ^}?^^ ^."l* 
. JL .^ . I ,. ,. ^ ^ ^ J Fmds that, by the 32d flection of the utatute 16tli and 17th 



Vict., c. 80, libelled, juriBdiction is conferred on Sheri£b to 
judge in declarators of tinsel of feus 6b non sciuiem cmumem 
where the subjects shall not exceed the yearly value of £25: 
Finds that jurisdiction in actions of that nature being compe- 
tent to this Court, it is within tlie power of parties to proro- 
gate its jurisdiction in the like actions where the value of the 
subjects shall exceed tbe statutory yearly value, Ertk, i. ii. 30: 
Finds it instructed by the extract registered feu contract lie- 
tween the pursuer and defender produced, that the feu duties 
of the two steadings of ground in question, and therein descri- 
bed, are of tbe yearly value of £87 1 Ob: Finds that by said feu 
contract, the parties provided and agreed that, in case two 
years of said feu duties should lie over unpaid, that the feu 
right thereby created should cease, and that the said stead- 
ings, with the buildings thereon, should revert back to tiie 
pursuer a.<i superior, and that he Rhonid be entitled to apply to 
the Sheriff of the County of Lanark for having the property 
evicted, and who, the parties declared and agraed, should be 
a competent judge to decide in such action: Finds that the 
pursuer and defender having thus prorogated jurisdiction, the 
present action has been and is validly and competently insti- 
tuted in this Court: Therefore repels the whole preliminary 
defences, and reserves the question of expenses; and, on the 
merits, appoints tbe process to be enrolled first Court day 
that parties may be heard on the points whether the arrears 
of feu libelled have been liquidated by the realised proceeds 
of sale referred to, and as is alleged in the defence, and in the 
view of ftirtber proceedings in the prooess being ti^en. 

Note. — ^The defenders' argument at. the bar, as an alistract 
legal proposition, was well founded, that no consent of parties 
could prorogate the jurisdiction of a judge, to hear and 
determine any case of a class to which bis orighial jurisdiction 
was incompetent. But where there does exist jurisdiction iu 
that class of coses, although it sliould be limited, that juris- 
diction may, by agreement of parties, be extended, "as the 
transition is easier from a smaller to a greater, than from a 
cause of one kind to one of quite a different kind," Ertk. supra. 

The defender appealed, and after a hearing Sir Archi- 
bald Alison pronounoed the following judgment: — 
Having hoard {lartieA* procurators under the defenders* 
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ftppMl upon the Interlocator appealed against, and whole 
process, Finds that the present action has been brought under 
the Sheriff Court Act of 16th and 17th Vict., c. 80, sec. 32, 
which renders it competent to pursue in Sheriff Courts actions 
oF declarator ob non toltUem canonem where the yearly value 
of the subjects shall not exceed £2o: Finds it objected to, and 
pleaded in defence, that the action is incompetent in this 
(Jourt, and privative to the Court of Session, inasmuch as the 
feu duty of the subjects in question is £87 lOs a year: Finds 
that the feu duty stipulated to be paid by the feu contract 
libelled on is £S7 10s, and that by a clause in the contract the 
])artic3 agreed to prorogate the jurisdiction of this Court: 
Finds that it is stated by EraUne, B. 1, T. 2, sect. 88 and 31, 
that jurisdiction may be prorogated to causes alrave a statutory 
amount in themselves competent to the Court, but not the 
jurisdiction of Shcrifis to causes involving questions of heri- 
table rights or actions of reduction, or to summonses in a 
difierent class of actions: Finds, in point of law, that, at 
common law, actions of declarator of irritancy, ch non iolw- 
tcm canonem, are privative to the Court of Session, and, by 
the Sheriff Court Act, sect. 32, such actions are declared com- 
]>etent in Sheriff Courts, but that only where the yearly value 
of the subjects does not exceed £25, and that, as ex concemOf 
the yearly value of the subjects here is much above that 
amount— the yearly feu duty payable for the pro|)erty under 
tlie feu contract being £87 lOs, the action is not within the 
exception introduced by the statute, such actions I)eiug only 
competent in the Sheriff Comrt whero the yearly value of the 
subjects does not exceed the statutory amount: Finds, there- 
fore, that the action is incompetent in this Court, and that 
the Court has no jurisdiction in such an action as the present, 
notwithstanding' the clauses in the feu contract agreeing to 
prorogate the jurisdiction of the Sheriff, seeing that such an 
action is privative to the Supreme Court, except in the case 
whero the yearly vzdue of the subjects does not exceed £25, 
the sum fixed by the statute, which is not the case here: 
Therefore alters the Interlocutor complained of, sustains the 
first two preliminary defences that the action is incompetent 
in this Court: Dismisses the same, and finds the defender, 
Core, entitled to expenses, of which appoints an account te be 
given in and taxed by the auditor, and decerns. 

Ad, A. W. Ste^vabt. Alt. David Lockuabt. 



14th May, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb Shebifii' Glassj^obd Bell.) 

RoB£UT WnYTfc & Co. V. Alexandeh Wimon. 

Husband and Wi£e,^^Circumstances tn which a husband 
held liable for debts contracted by his wife in a trade 
carried on separateltj by the wife in which tJie husband 
had no interest. 

TiiE pursuers sued the defender for £83 128 lOd, for 
{;oods sold and delivered by the pursuers to Mrs Maiy 
Smith or Wilson, some time shawl fringer, Montrose 
Street, Glasgow, the wife of the defender, then residing 
with him as prnposita negotius for the defender, or separ* 
atim as trading with the pursuers with the knowledge 
and authority of the defender, and upon his responsi- 
bility, under deduction of certtiin sums paid to account. 
The defence was — 

1. Freliminary-^Tliat in this action for the price of 
j^oods it is not for goods alleged to have been sold and 
delivered to the defender that he is sued, but fur goods 
alleged to Have been sold and delivered to his wife with- 
out her being called as a defender, and the summons 
M kid IS therefore quite irrelevant, and ought to bo dis- 
mteed. 

2. On Meriii— That whilst the defender is ignoraat 

•r, mi im u^ admit the ftndiUpg 9f th« goods 



libelled as having been famished to hie wife, he denies 
that, at the dates of those furnishings, his wife was living 
with him, or was prccposita negoiias for him, or that she 
traded with the pursuers with his knowledge and autho- 
rity, or in any way whatever upon his responsibility. 
The defender and his wife have been separated for the 
last seven years, and during that period any business 
transacted, or debts incurred by her, have been so upon 
her own separate and exclusive account and rcsponsi'* 
bility, and on this ground the defender ought to be assoiU 
zied. 

The preliminary plea was repelled, and a proof allowed 
to both parties. 

The proof having been led, and parties' procuratora 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having heard parties* procurators, and rosumed consideca* 
tion of the proof, productions, and whole process, Finds that 
the pursuers* averment is, that the defender*s wife was carry* 
ing on business at the time the goods in question were fur- 
nished to her, as a shawl fringer in Montroee Street, and that 
the defender is liable for the price of said goods, either in vir- 
tue of the prcspositura possessed by his wife, or because she 
traded with the pursuers upon the defender's responsibility, 
and with his knowledge and authority: Finds that the ordi- 
nary and implied prwpositura of a wife exists only in re6Ms 
doniestieis, and extends only to them within the range of 
domestic use and proper for a family, and this species of 
prcepositura has no applicability to a case like the present: 
Finds that a special institorial power may also be conferred 
on a wife when she is either employed or authorised to 
manage a shop or business for her husband, or when she 
keeps a shop or carries on a business with Ids pemussion, in 
which cases the husband is liable for her contracts oc^ume 
inittitoria: But finds that when a wife, living apart from her 
husband, or even where living with him, carries on a buaineSB 
of her own without her husbtuid's knowledge and consent, ho 
is not liable for debts contracted in that business: Finds that 
since the year 1854 the defender and his wife have Uved 
separate, with the exception of some monlihs in tbe year 1858 
or 1859 — the precise period being left soqaewhat unoertain by 
the evidence: Finds that the goods sued for were furnished in 
March and April, 1859, with the exception of one item in 
June of that year: Finds that the pursuer, Robert Whyte, 
admits, in his deposition as a witness in cattaa, that the 
goods were ordered by the defender's wife — ^that the defender 
himself never transacted any business with the pursuers — and 
that they ontered Mrs Wilson as their debtor in their books^ 
and invoiced the goods to her: Finds that the warehouse in 
which the shawl fringing business was carried on was in the 
same tenement as that in which the defender carried on the 
business of a calenderer, and was on the second flat above the 
calender: Finds that the defender's wife admits, in her depo- 
sition as a vritness for the pursuers, that the defender did not 
participate in the stock or profits of the business, and had no 
concern with, and did not interfere in it, but she states that 
he knew she was getting the goods in question from the pur- 
suers: Finds that the defender has de[)oned on the oontrary, 
not only tliat he did not know that his wife was carrying on 
the business of a shawl fringer in 1851>, but that he knew and 
believed that his daughter, Mary, who was then 26 or 27 
years of ago, carried on said business on her own account: 
Finds that the name on the door of the shawl fringing pre- 
nuses was *' M. Wilson,*' which might apply either to the 
defender's said daughter, or his wife, as the Chriatisn name of 
both is Mary: Finds that it was admitted at the debate for 
the pursuers, and it is also established by the proof, that the 
shawl fringing business was carried on, at all events Sot the 
first two or thi^e years after its establishment, by the defender's 
said daughter, and there is no evidence to show when it paaed 
into the hands of the defender's wife, if it ever did so: Finda 
that the pursuers have failed to instruct any truunotion oon* 
nected with said business entered into in name of the defender's 
wife, except the puxohaiiiiff of the goods in qusstioni wbUst, oq 
the other hand, the defsaoer bas prored tmaetiow between 
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b3mo that the witness, John Milligan, calenderer, has deponed 
that he was with the defender for mx yean before June, 1859 
— that " his daughter, Mary, carried on business as a shawl 
fringer iu premises above the defender's calender — ^that die 
was there for three years before Milligan left — that the 
defender 8 wife was also there assisting her daughter — ^that he 
has been sent messages, and to lift accounts for Miss Wilson 
— and that he has been so sent by Mrs Wilson to do these 
things in name of Miss Wilson: " Finds that, in these cir- 
cumstances, the pursuers case fails in two respects — jirst, in 
its not being sufficiently proved that the defender's wife was 
actually carrying on business on her own account as a shawl 
fringer when the goods were ordered and furnished; and, 
aecorulf in there being no sufficient evidence that the defender 
knew of, or authorised such business, so as to become tacitly 
bound for his wife's contract: Therefore sustains the defeucen 
and assoilzies the defender, but, in the whole circumstanoes, 
finds no expenses due, and decerns. 

This Interlocator was appealed, and parties having 
been again heard, Sir Archibald Alison pronounced the 
following judgment : — 

Having heard parties' procurator under their mutual ap- 
peals upon the Interlocutor appealed against, and wade avi- 
seandum, and considered the proof adduced, and whole proces.s, 
and havine adverted particularly to the facts established iu 
evidence, ^t the pursuers furnished the goods libelled on to 
the defender's wife in the business carried on by her as a 
sliawl fringer — tliat the defenders wife engaged iu the shawl 
fringing trade for which the goods sued for were furnished 
with his knowledge — that the place of business of the defen- 
der's wife was in the same tenement, and two stairs above the 
defender's own place of business as a caleuderer — that the 
shawls, for which his wife made fringes, immediately after 
pawed through the defender's hands as a calendercr — that the 
defender was freciuently in his wife's place of business, and 
knew that she contracted accounts with tlie pursuen^, and 
made no objections thereto — that he took no steps to certio- 
rate the public, and did not intimate to the pursuers that be 
would not be responsible for the debts contracted by liis wife 
—that he and his wife lived together from the end of the year 
1858 till the beginning of 1860, during which time the goods 
libelled on were fumiidied — that the defender was lutcraiut by 
them, as during the time he- lived witli his wife he gave her 
no money to pay the house expenses, which she had to pay 
for out of the profits of her own business: Finds that the 
defender is responsible for the debt libelled on, which was 
contracted in the business carried on by her vdth his know- 
ledge, and by which he has been lueralut: Therefore alters 
the Interlocutor complained of, decerns against tlie defender 
iu terms of the libel: Finds the pursuers entitled to expenses, 
of which appoints an account to bo given iu, and renuts Uie 
same to the auditor to tax, and report and decerns. 

Act, Jamm Lookhabt. AU. J auks Ikolis. 



15th Mat, 1862. 
SHfilllFF COUllT, OLA. S GO W. 

(Mb Sheriff Bell.) 

B. Y. CiiAtG, and James Ciiaig, his AdmuiL»irator iu 
Jiaw and Mandatory, v. Allan CirrnnERTSOi^ and 
Others, (Young's Trustees.) 

Trust — Legacy — ^Interest — 2d and 3d Vict., cap. 37, sec. 
2. — A legacy was le/l to a minor^ payable oh his aUain^ 
iug majority^ interest to he payable until that tveni 
arrived. The funds were vieantime directed to be 
invested in heritable security, and this was partially 
done; hut as i^per cent, interest was tJie highest obtained, 
the trustees, under the Deed of Settlement, offered tliat 
rate of interest to the legatee, who refused, /le maintain' 
ing that in the dbaence of any direction, legal interest 
mi what WQi duei and thai tejal intcrcet mwnt 5 p^r 



cent, per anmun. In an action for payment of the 
interest^ at the rate of 5 per cent, per annum at the 
U'fjatets imtonce, against tlie trustees and nmluary Iciif- 
Jinarlcs^ decree given in terms of the conclusions of the 
summons, with ejpenscii. 

The pursuer sued the defenders, the trustees of the late 
^Ir William Youn;( of Auldhousefield, for the sum of 
£23 6s 8d, the interest due, after deduction of income- 
tax, to the pursuer, at tlie term of Martinmas, 18CI, at 
the rate of five per cent, per annum on the balance of a 
legacy of £100<), after deducting legacy duty, directed 
to be paid by Mr Young to the pursuer, by his tni? t 
disposition and deed of settlement, dated 20th November, 
1845, and codicil thereto, dated 8th ^larch, 1851. The 
trustees being in diflerent counties, it was agreed, by 
minute, to prorogate the jurisdiction of the Sheriff of 
Lanarkshire. Appearance w:i8 entered for the trustees. 
The defence was that by the testator's deed of settle- 
ment and codicil, the pursuer, II. Y. Craig, was entitled 
to a legacy of £1000 sterling when he arrived at majority, 
until which time ho was entitled to the interest on said 
sum : That the trustees were directed, by said settlement, 
to invest the csLites in heritable security, out of which 
said legacy and interest were to be paid, which they 
had done: That the sums so invested yield in part 4 
per cent, per annum, and in part 4 A per cent. : That no 
higher rates of interest could be obtained, and the de- 
fenders had ottered to pay to the pursuer interest at the 
rate of 4 J per cent, on the said legacy for the half-year 
ending Martinmas last, being the highest rate of in- 
terest received for any part of the trust funds, and he is 
not entitled to more, in respect the sum to be paid to 
him on majority yields no higher rate. This offer was 
refused. The amount, after deducting income-tax, waa 
£21 13s lOd, which the defenders have offered to pay. 

The record was then closed. 

The Sheriff-Substitute thereafter pronounced the fol« 
lowing Interlocutor : — 

Having heard parties' jmicurators, and reviewed the pro- 
cess, in respect the defenders liave oHisred to pay to tho pnr* 
Buer, K. Y. Craig, intercut at the rat*; of 41 per cenL on tho 
legacy of £1000, referred to in tho summous, which interest, 
after deducting income-tax, amounts to the sum of X'2\ li^s 
lOd: Finds the pursuers entitled, as craved by them, to an 
interim decree for said sum, and decerns therefor accordingly, 
together with the dues of extract, and allows this decree to 
go out and be extracted as an interim decree; quoad vltru. 
Finds that it is the residuary beneficiaries uuder the trust 
deed and settlement of the deceased William Young who are 
directly and ])er8onally interested in the quceUon whether the 
defenders are bound to pay five per cent, interest on the said 
legacy, and, before pronouncing farther, ap])oint8 the pursucra 
to intimate this action to each of said residuary beneficiaries 
by serving on or transmitting by post to them a copy of the 
summons and of this deliverance, with certification that if no 
appearance be made by the said beneficiaries within ten days 
after such service or intimation, they will be held as confessed 
as not objecting to the conclusions of said summons — ^the 
pursuers having previously lodged, as they are hereby a|v 
pointed to do, a due e2Lecution or certificate of such service or 
intimation. 

Appearance was made for the residuary beneficiariGE, 

and they lodged a minute of defence in similar tonus to 

that of the trustees. On this additional minute the r<)« 

cord was again closed, and, on a hearing, the Sheriff* 

< Substitute pronounced the following Interloontor:— 

I Having koar^ parUei' prownktori^i uA twm^i G(a«t«l«i»< 
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tion of the whole prooess, finds that by the first oodioil 
Mmezed to the trust disposition and deed of settlement. No. 
7-l> a legacy of £500 is bequeathed to the pursuer, E. Y. 
Cnugi to be paid by the defenders on his attiuning the age of 
twenty-one, but to bear interest from and after the date of the 
testator's death, which interest is to be payable half-yearly, at 
the terms of Whitsunday and Martinmas: Finds that, by the 
second codicil to said deed, the aaid legacy is increased to 
j^lOOO, to be |>ayable, " with interest thereon, at the period 
and terms specified in the first codicil in regard to the said 
legacy of £500:'* Finds that the defenders are authorised, 
by said deed, to lend the trust funds generally on such herit- 
able security as they may consider proper, and the compearers 
are constituted residuary beneficiaries — the legacies and an- 
nuities bequeathed by the testator bttng payable before any 
division of residue takes place: Finds it admitted by the 
defenders and compearers that the funds are sufficient to 
meet all legacies and preferable claims, but it is stated for 
them that out of £40,000 of trust funds, there has been in- 
vested only £14,000, on £4,000 of which 4 per cent, interest is 
paid, and on the remaining £10,000, 4): Finds that the 
question at issue in this action is whether the defenders are 
bound to pay the said pursuer interest at the rate of 5 per 
cent, on ms said legacy, or whether he is bound to accept of 
their offer of 4^: Finds that the interest appointed to be paid 
half-yearly on the legacy must be interpreted to mean legal 
interest, there being no contrary instructions, and in particu- 
lar no instructions to pay only such interest as can be obtained 
on a specific investment: Finds that legal interest is interest 
at the rate of 5 per cent., as was exprenly enacted by the 2d 
and 3d Vict, cap. 37, sec. 2, " unless it duiU appear to the 
Court that any different rate of interest was' agreed to be- 
tween the parties,*' and as was also expressly found in the case 
Marder or Smith, 15th January, 1857: llierefore repels the 
defences, and, in addition to the sum of interest found due by 
interim decree on 26th December las^ being interest calcu- 
lated at 4} per cent, less income-tax, decerns against the 
defenders for the farther sum of £1 128 lOd, being the 
difference between that rate of interest and interest at 5 per 
cent.: Finds the defenders and compearers, who adopted the 
defsnoes, liable in expenses, allows an account, etc. 

NoTB.— The case of Oordon, 9th February, 1858, referred 
to by the defenders, in which the Court limited the rate of 
imterest payable by the defender to 4 per cent., was decided 
entirely on specialties which do not occur in the present case. 
No doubt the Lord President, in giving judgment, remarked, 
"X have heard Lord Mackenzie say, with the full approbation 
of the Court, that legal interest does not necessarily mean the 
highest rate of legal interest." But this obiter didum, if 
sound, must be held to refer either to cases where there vrtm 
reason to believe that a lower rate of interest was in the 
contemplation of parties, or where there were specialties 
which would have made it unjust to exact the highest rate. 
In the absence of such elements, the more recent case of 
Marder or Smith, and the still later case of Findlay or 
Donaldson, 8d March, 1860, put it beyond doubt that where 
legal interest is payable, it is mterest at 5 per cent., and the 
presumption in the whole circumstances unquestionably is 
that the testator intended his nephew should receive inteiest 
at that rate as the fruits of the £1000 till the capital sum be- 
oame payable, notwithstanding that the ultimate residue 
mig^t be thereby somewhat diimnished. 

This Interlocator was appealed, and after a hearing ; 
Sir Archibald Alison pronounced the following judg- 
ment, adb^ng: — 

Having heard parties' procurators under the appeal for the 
defenders upon the Intorlocutor i^pealad against, and whole 
process, adheres to the said Interlocutor for Sio reasons stated 
by the Sheriff-Substitute, as also thase in the following Note, 
and dismisses the aj^peal. 

Note.— By the testator's deed of settlement and codicil, 
the piursuer, Eobert Young Craiff, is bequeathed a legacy, 
increased to £1000, to be paid by the trustees on his attaining 
twenty-one years of age, but to bear " interest " firom and 
after the testator's death, payable half-yearly. That interest 
at common law, independent of statue, is, in dvbio, legal 
interest, which is interest at 5 per cent. The trustees are 
authorised m^ directed, by the deed of settlement, to im-ost 



the trust funds generally in sudi heritable security as they 
may consider proper; but it is immaterial what interest they 
derive from the trust funds so invested. The point is, what 
is l^e pursuer, a special legatee,- entitled to under the will, 
and in that there seems to be no room for doubt, seeing tiie 
special legacies imd annuities left by the deceased are payable 
before any division of the residue can take place. Had there 
been a direction by tho testator that the legacy in question 
was to be invested in a particular way till the same became 
payable, the interest which could be got in that way could 
alone be demanded. But as the legacy is left to the pursuer, 
"with the interest thereon," till the same becomes payable, 
and the trustees are only autiiorised to invest the trust funds 
generally on heritable security, the only meaning which can 
l)e attached to the words is legal interest. And there is no 
hardship or shortcoming here, as the residue, after paying tlie 
preferable legacies and annuities, is stated to bo above ^SO^OOO ' 
sterling. 

4et. BOBEBT ThOUSOX. Alt. .TOHK STBt7ABT. 



15th Mat, 1862. 
SHERIFF COURT, GLASGOW. 

(Mr Shsbiff Bell.) 



Mrs Aun Lowe or Rudd, wife of Reginald Rudd,. 
and the said Reginald Rudd, v, Thomas MAitriN. 
and William Annacker. 

Damages— Personal Injuries. — A party in a retail shop' 
mahing purchases feU through a space in the flooring 
outside the counter which had h^n imperfectly secured^ 
and suffered hodily injuries. In an action for repara^' 
Hon brought against botli the tenant and the landlord, 
held that both were liable, and decree given against both^ 
with costs, reserving their actions of relief iater se. 

The pursaers sued the defenders for £100 as damages sus- 
tained, and to be sustained, in cotisequenee of the female, 
pursuer having, through the gross, wilful, and culpablo 
recklessness, carelessneBS, negligence, or other culpable 
misconduct of the defenders, fallen through a part of tlie 
flooring of the shop, occupied by the defender, Anuacker, 
and the property of the other defender, Martin, where the 
female pursuer had been to make some purchases, by or 
through the insecure or insufficient state of the floor; and 
the female pursuer having been at the time several, 
months gone with child, thJb fall or shock which sho 
then received had caused her to abort or miscarry. 

Annacker's defence was, that he was merely occupant of 
the shop where the alleged injury took place, and was in 
no way responsible for any defect of, or insufficiency in, 
the flooring. Explained that about the date mentioned, 
a stout female was in the shop purchasing sausages, and, 
after being served, was in the act of leaving the shop, 
and some parties coming in at the same time, she stepped 
back to let them pass, when a small piece of the flooring 
— ^less than a yard in length, and less than four inches iu 
breadth — ^gave way below one of her feet. She started 
back, when the defender caught her in his arms, and 
seated her in a chair; and, after sitting a minute or two, 
she got up, saying she had got a start, and walked off. 
From the smaUness of the opening, and she being a stout 
person, her leg did not, and could not, fall through; and 
while the defender regrets the occurrence, he denies the 
pursuer suffered the injuries libelled, and that he is in 

any way responsible therefor^^^oac^ uUra^ denied. 

f2* 



I 

i 



78 



8HSBIIT ODTTST BSPO&T& 



Martin's defence was, tbat be beoame pioprietor of, tiiA^r 
nlia^ the shop referred to in the month of July last. — 
That the other defender, William Annacker, had been 
tenant of said shop for five yeun pterioos to that time, 
and 18 still the tenant thereof. — That the flooring of said 
shop was of good material and workmanship, and in a 
good state of repair; and he has always been ready and 
willing to execute any repairs which might be required, 
or which the tenant might report to him as being neoes- 
aary. — ^That there was originally oommnnioation between 
the said shop, and the sunk flat bekyw it, thnmgh a 
hatch or trap -door sitnated at the back of the shop, at a 
oonsiderable distance from the entrance to the shop, and 
oat of the reach of the customers going into it. — That 
the said William Annaoker, however, for his own ocm- 
▼enience, on his own responsibility, and at his own 
expense, opened another oommnnioation between the shop 
and sank flat, by making another hatch or trap-door, 
opening upwards on hin^, and sitnated about tiiree or 
four fieet from the entrance to the shop, immediately in 
ihmt of the counter where the customers stand to be 
served; That, as at first consfenieted, this second hatch 
or trap-door was made to open from the wall to the 
ooonter, but the said William Annaoker, for his own 
oonyenienoe, on his own rwponability, and at his own 
expense, subsequently altered it to open from the counter 
to the wall; and in making said hatch or trap-door, 
and subsequent alterations thereon, considerable pieces 
of flooring required to be lifted, and, inter a/to, the 
board which was said to have given way under the female 
pursuer — ^which board was immediately contiguous and 
parallel to said trap-door, so made by the said William 
Annacker, and extends along the whole length of it; and 
the said William Annacker has all along undertaken or 
assumed the duty of repairing and keeping in repair the 
mid hatch or trap-door so made by him, and the wood- 
work connected there^th, including the said board, and 
that unknown to this defender; and, in particuhir, the 
said William Annacker execute certain repairs upon 
the said hatch or trap-door so made by him, and the said 
board which was said to have given way nnder the female 
pursuer, about six weeks before the accident referred to 
occurred, and that unknown to this defender, who never 
was informed or knew of any defect in the flooring of 
the said shop, so that any respoaubility occasioned by 
the said hatch or trap-door, or the said board being out 
of repair, inadequate, or imperfect, must be borne by the 
said William Annacker alone: That the said Thomas 
Martin, farther, did not know or admit that the female 
pursuer had sustained injury in the manner or to the 
extent alleged, and he denied that any such injury was 
occasioned by culpable careleasness, negb'genoe, or mis- 
conduct on his i)art, or that of any person for whom ho 
was responsible, or that he was liable to the pursuer in 
damages to any extent, or upon any ground, whatever, 
and, quoad ultra^ he denied the averments in the sum- 
mons. 

The record was then closed, and a proof allowed and 
ted by both parties; and parties' procurators having 
feeen heard, the Sheriff-Substitute pronounced the follow- 
iti% Interlocutor; — 

"* Having heard parties* procuratowi, and reflumcd cnngidora- 
tion of '^he proof, productions, and whole process, FInd§ that 



on the evening of the 16th Kovcmber last tlie fcnile 
having, with the view of making some pnrrhiiiw, gons into 
the ahop in the Wellington Arcade, of which the defender 
Annacker has been tenant for five years, and the defioidar 
Martin proprietor since July last, a board oonnstisg of a pot^ 
tion of the flooring of said ehop, near the ooonter, and upon 
whidi she was standing, gave way or fell m nnder her, and 
her right leg went thioogh the apertore that c re a ted , tiMre 
being a sunk cellar under the floor of the shop: Fiada that the 
said porsner fell in conseooence, and was nnahle to extrioali 
her leg, which was wedsred in at the knee, until tlie dcfawkr 
Annacker, who was behind the connter, came roimd to her 
assistance and Hiked her up: Finds that not only was the said 
pnrsoer^s leg hurt and bruised, but the lower part of her apias 
was seriously injored by the sudden wrench and &I1, and she 
bdng at the time between two and three months gone wift 
cfailf^ the injuries she sustained brought on a miscarriage not 
day, from all whidk she suffered much pain and ilialiies Ibr 
ten or twelve days, and has not even yet entirely pe co vew d 
firom the effects of said injuries: Finds, as regards the dcfa 
der Annacker, that it is proved that he knew for maaae time 
before the aorident that the floor was in an insecure state; 
that he had himself removed a joist and bridle whidi had sop- 
ported the floor from beneath, but which had fallen into a 
decayed state; that he had not given any direct intimation flf 
this to the defender Martin, or made any demand upcm him 
penonally for a repair of the floor; that he had, at his own 
hand, and about five or six weeks beJTore the accident^ empioyed 
the witness Robert Cnnningham to adopt some tempomy 
means of supporting the loose piece of flooring, which he knew 
to be unsupported and insecure; that Cunniogham pot ia, 
instead of the bridle which had been removed, snd on wfakk 
the board depended for support, a fiUet, to which he fasteaei 
it at one end, but he at the same time informed said defender, 
'' that the repair might last for a few days, but not bngv, 
owing to the rottenness of the joist to wUdb he had nailed Ai 
fillet, and that, notwithstanding he was so warned, said 
defender did not call upon the landlord for any further repair, 
or make any himself previous to said accident: finds ihtd, ia 
these drcumstances, said defender is personally liable ta 
reparation to the pursuers for the injonr sustMned by the 
female pursuer, repels his defences, and finas him liable aooord- 
ingly in the sum of £80 in name of damages and solatima, to 
wUch sum modifies the conclusion for damages: Finds, ss 
regards the defender Martin, that there is no evidence that he 
was ever made acquainted with the insecure condition of the 
floor of said shop, or knew of the removal or decaying of any 
of the joisting under it, and that although the defends 
Annacker call^ the attention of the witness Arthur Bobeit- 
son to the state of the floor about a fortnight before the aod- 
dent, the said witness was not acting as factor for Martin, 
but had only been em|doyed by him to superintend cer&ia 
additions he was making to his property in the Arcade, and a 
commtmication to Bob«rtson on the subject of the floor waa 
not equivalent to a communication to Martin himaelf, tiis 
same not having been repeated by the one to the other: Finds 
that a landlord is entitied to trust to his tenant making him 
acquainted with any occult d^ects in tiie property requiring 
Immediate repair, and cannot be said to be wanting in doe 
diligence if, being ignorant of such defects, he does not make 
said repairs: Therefore, as in a question between the puranen 
and said defender Martin, sustsins his defences, and assnilrim 
him from the oondusions of the action; but, in the whole cir- 
cumstances, finds him not entitled to expenses: Finds the 
defender Annacker liable in expenses to the pursuers, allows 
an account thereof to be given in, and remits the same to the 
auditor to tax and report, reserving to the defender Annacker 
any claim of relief he may have against the defender Martin, 
and to him his defences thereto, and decerns. 

KoTK,— The lessee of an urban subject "is bound/* in the 
words of Mr Hunter, p. 684, "to use a reasonable aegree of 
diligence in preserving the subject from injury, and where 
injury has been occasioned by his negligence he will be liable.** 
Tn the present instance, the tenant not only knew of the 
unsafe state of the floor, but had been himself instrumental in 
producing it, and yet allowed his customers to expose i^cvn- 
selves to risk without any warning. As to his liability thero 
for there can be no doubt. The SheriflT-Subetitnte has had 
greater difficulty in dealing with the landlord. Hie general 
hilo unqnpstionably is, that if a faulty construction or oomH- 
tion of the subject lot leads to an accident, the owner of the 
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subject is liable "oertainly in relief to the tenant, perhaps 
directly to the party injured.'* Bat here there is no reason to 
believe that until the support of the floor was removed by the 
tenant, and an insufficient support substituted, any danger 
\vasi incurred by persons standing on it. In the case of Weston 
ct* Sons, 10th July, 1839, F.C., the Lord Justice-Clerk said: 
** If the subject is constructed in the ordinary manner, and 
not so as necessarily or in extreme probability to occasion 
cUmage from its ordinary use, there is no further liability on 
tile luidlord.^ But if by neglect, or by what does sometimes 
occur — mischievous practices on the part of the tenant or of 
bis family, damage docs occur, it is not the landlord but the 
tenant who is liable." If Annacker had been able to prove 
that he had expressly called Martin's attention to the state of 
tho floor, and to the fact of its supports iiaving been removed, 
the case would have been different; but in the absence of such 
proof, the latter, it is though^ is not liable to a third party 
for the consecjuences of an accident he had no reason to antici- 
pate, and which would not have occurred if his property had 
not been interfered with by the tenant at his own hand. 
Whether Annacker may have a claim of relief against Martin 
is another question which does not emerge in this process. 

This Interlocutor was appealed, and after a hearing 

Sir Archibald Alison pronounced the following jadg- 

oient: — 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed agiunst, and having 
made avizandum and consideretl the proof adduced and whole 
process, adheres to the Interlocutor appealed against in so far 
as regards the findings in point of fact; but Finds, upon the 
facts as proved, that in point of kw bo^ defenders are jcnntly 
and severally liable in damages for the injuries sustained by 
iho female pursuer, whatever relief the one defender may have 
against the other; but, in the whole drcnmstances, restricts 
the damages concluded for 'to £25 sterling, for which, with 
interest as concluded for, decerns^ in favour of the pursuers 
against both defenders jointly and severally: Finds said defen- 
ders also liable, jointly and severally, to the pursuers in 
expenses, reserving all questions of relief between tiie defen- 
ders itUer w, and alters the Interlocutor complained of so far 
accordingly, but, qwmd vUtxi, dismisses both appmls, and 
decerns. 

Note. — The pursuer was here standing at the counter of 
the defender Annacker's shop in the Wellington Arcade, to 
make some purchases, at the time libelled on, in November 
last, when the floor below her gave wi^, and her right leg 
went through the hole and got wedged in at the knee, and she 
was with difficulty drawn out. The pursuer, who was two or 
three months advanced in pregnancy, and was in perfect 
health before, was seized next day with premature labour, and 
had a miscarriage, and was for fourteen days confined to the 
bed or the house, and suffered considerably. Both the defen- 
ders, Annacker the tenant of the shop, and Martin the hmd- 
lord of it, are called as defenders, and sued for reparation for 
the injuries thus sustained by her. The defender Martin, as 
the landlord, had been warned in the June preceding that tho 
floor of the shop was in an insecure state; and four weeks 
before the accident it had been temporarily repaired by the 
tenant, but in an insufficient way, and the whole wood-work 
of the shops in tiie Arcade was more or less affected with dry- 
rot, and extensive alterations and repairs wero being made 
upon the property by the landlord. The defender Annacker, 
about five weeks before the accident, had called Martin the 
bndlord's attention to the fact that the floor was insufficient^ 
and Martin admitted that it was so, but he objected to doing 
anything to it at that time, as the shop was to be overhauled 
thoroughly in a short time afterwards. Nothing was done to 
mend the floor till Jack's repairs began, which was on the 
Monday foUovomg the accident. The joisting below the floor 
was a little rotten, but if there had been a prop in the centre 
of the floor it would not have given way. Annacker had, on 
the occasion of his warning the landlord of the state of the 
floor about five weeks before the date of the aocident, directed 
that the floor should be repaired in a temporary way, but 
nothing was done but to put a fillet under the board put 
•cross the floor. This board had been supported by a bridle, 
hut it was taken away and not renewed Cunninghaoi, who 
made this temponiy «»l»iri Md the tenant that it nOght last 
«ftwdagfSbutAQtl«|ff, Ih« q14 MdU iiiTPmai tit* 
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board had crumbled away* and no new one been insertedy so. 
that the joist supporting Uie floor was hanging at one end in 
the air. The tenant ^^nacker is liable to the pursuer in 
reparation because he should either have got the shop made 
secure for his customers himself, or shut it up till it was made 
secure, to prevent accidents. As in a question with the pur- 
suer, however, the landlord appears to the Sheriff to be dirtCUy 
liable for the conse((uences of the aocident, upon the ground 
that it is proved that, five weeks before the accident, Annao- 
ker, the tenant, had caUed the attention of the landlord, 
through Robertson the wright, who had been entrusted with 
superintending the alterations on the Arcade by him, the land- 
lord, to the defective state of the floor; and he, Robertrton, a 
practi(»l man, told Annacker that it was needless to do any- 
thing to the shop in the meantime, as it would be so soon 
overhauled altogether. Further, the root of the evil was in 
the rotten state of the joisting supporting the floor, for which 
the landlord, and not the tenant is responsible. Jade, who 
was employed by Robertson, afterwards remedied the defec* 
tive state of the floor, on the very spot where the fall took 
place, and Jack swears he holds Martin, the landlord, liable 
for the cost of these repairs. In these dreumstanoes, both the 
tenant and the landlord seem liable in reparation to the pQr« 
suer, jointly ajid severally, for the injuries sustained by ner* 
as both were accessory to the mischief which followed. It is 
possible that the one defender, Annacker, may have a good 
daim for rdief against the other, but that cannot be deter* 
mined in this process, and is accordingly reserved. 

The female pursuer was the wife of a salesman at the 
Broomielaw with an income of £130 a year, and it is proved 
that a fee of £5 58, was paid to the medical gentleman who 
attended her; and although the injuries and Buffering sustained 
by the pursuer were pretty severe, yet these arose more from 
the miscarriage which resulted from the acddent, and are too 
oontequential to be made the ground for heavy damageSi and| 
upon the whole, £25 seems adequate oompensatioo. 

A(A, W. D. Hall. 

j;. ) For Annacker, JosKFH Taylob, 

"*"• (For Martin, W. Mobdoch. 



17th Mat, 1862* 
SHERIFF COURT, HAMILTON. 

(Mb Shebiff Vbitch.) 

A. W. WOODSIDB V, WlIiLIAH W£IU. 

Bankruptcy — Heritable property — Sale — Interdict — 
Competition. — A party conveyed absolutely to one of his 
creditors an heritable subject in security of a debt^ 
qualified by a back letter^ which was recorded, 2*hG 
(jranter thereafter became bankrupt^ and Jos trustee 7iac- 
ivy taken possession of tlie heritage, advertised and 
offered it for sale, but it teas not sold. The creditor 
now advertised a sale of the subjects under his bond* 
Ayainst this threatened sale the tntstee applied for inter" 
diet. Held, that (he trtistee was entitled to interdict and 
to carry out the sale in preference to the, Jteritable crcdi" 
tor, whose rights, under his bond, were preserved. 

In this action, the paisuer. an accountant in Ghufgow, 
and trustee on the sequestrated estate of James Brownlio, 
hotel-keeper, Iloyal Hotel, Wishaw, some time ago odver* 
tisod a sale of tho hotel and other heritable property bc« 
longing to the estate, but in consequence of the upset 
price not luiviug been oficrcd, it was adjourned. lu tho 
interim, before the sulyeets were again exposed, the de- 
fender—a partner of the firm of Weir Brothers, wine and 
npirit merchants, Glasgow — advertised a sale of the samQ 
fiuljeots. It appeared that, some time before his bank* 
ruptcy, BrownUe, who wai owiog Weir BiotiMn a oon« 

lidmM wwm%% kid qwuM m «Jig /xdi «lwlttt| 
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attignation of his property in favour of the defender, who 
had granted a hack-lettor, stating that, notwithstanding 
thereof, ho should hold the said subjects in security and 
relief of payment of the sum of *^ £270, adyanced and 
paid to Brownlie in loan," and also of all goods and ad- 
vances to be made and furnished to him by the said firm, 
which back-letter was subsequently recorded. In this 
state of matters the pursuer applied for interdict against 
the sale advertised by Weir, who opposed the action, and 
pleaded— (1.) That the instance was defective, as the pe- 
titioner did not state the capacity in which he sued; (2.) 
that the dispute relates to heritable rights, and is com- 
petent only to the Supreme Court; and (3.) that the 
action ought to have been brought in Glasgow, where 
the defender was domiciled. And, on the merits— (1.) 
That ho was heritable proprietor of the subjects in dis- 
pute, and not an heritable creditor, holding a security 
and power of sale within the meaning of the Bankrupt 
Statute. (2.) That, even although he were such a credi- 
tor, the pursuer had not been using sufficient diligence 
in realising the estate, and was, consequently, not en- 
titled to interfere with his sale. The Sheriff- Substitute 
granted interim interdict, a record was made up, closed, 
and parties heard, and the Sheriff-Substitute pronounced 
the following Interlocutor: — 

The Sheriff-Substitute having heard parties* procurators on 
the dosed record, and made avizandum. Finds, with reference 
to the reserved preliminary pleas, that the first has no founda- 
tion whatever ; that the second is not good, in respect there 
is no heritable rights to be disposed of; and that the third is 
equally untenable ratione rei siia\ therefore, repels the said 
)>lcii8 ; and on the merits, Finds, that the pursuer, as trustee, 
is entitled to proceed with the sale when tiie proper time ar- 
rives, according to his judgment, and that the defender has no 
right to interfere with the same ; therefore, declares the inter- 
dict perpetual : Finds the defender liable in expenses, of which 
allows an account to be given in, and remits the same, when 
lodged, to the Clerk of (>>urt, to tax, and reix)rt, and decerns. 

This Interlocutor was appealed, and after a hearing 
Sir Archibald Alison pronounced this judgment: — 

Having heard parties* procurators under the defender's ap- 
peal, upon the Interlocutor appealed against, made avizandum, 
and considered the closed record, productions, and whole pro- 
cess, VindB that the second preliminary plea, "That the action 
being one relating to heritable rights, is privative only to the 
Supreme Courts," is not now insisted in by the defender; and 
tliat the other two preliminary defences have been properly 
rc)>clled; and, on the merits — in respect although the de- 
fender's title is ex fade absolute ; yet it is admitt^ to be in 
security merely of an advance of money, and for future pur- 
chases of goods, by a back-lettor, which, it is not denied, is 
recorded in the public records, qualifying the absolute convey- 
ance in the defender's favour; in respect the Bankrupt Aet 
antliorizes the sale of heritable property belonging to the bank- 
rupt, at the instance of the trustee on the estate, reserving 
entire the rights of all creditors holding heritable securities to 
be made effectual out of the price ; in respect^ in these orcum- 
stances, the right of the defender is that of an heritable credi- 
tor only, and not of an absolute proprietor, as his title, if un- 
qualified, would import : and in respect the pursuer vras in- 
structed at a meeting of the creditors to bring the bankrupt's 
estate to a sale, and the defender had not previously taken any 
steps to bring the property in question to sale, and in these 
drcumstanoes the Bankrupt Act declares that the heritable 
creditor is not entitled to impede or obstruct the sale by the 
trustee, dismisses the appeal for the defender, and adheres to 
the interlocutor appealed against, reservmg to the defender Us 
whole righto under his titl^ to full payment of his debt, out 
of the proceeds of the propwfy when brought to sale by the 
jiunuer as trustee, and deoeros. 



19TU ^Ut, 1862. 
SHERIFF COURT, GLASGOW. 

(Mr Sukiuff Smith.) 

J^UIES POLIX>CK & Co. f . MunRAY & SrENCE. 

Xovation — Delegation. — CircHmstances in icliich held that 
a (khl had been innovated^ and the origiual debton 
liherated. 

The punmers, who are wholesale provision merchants in 
Glasgow, brought this action for £51 Gs 0}d, for goods sold 
to Murray & S]^)cnoe, lately owners of a i>roviaion store, 
47 Garngad Hill, and it was defended by the indiTiduai 
partners of that firm, which was dissolved on 14th Jan., 
1861, the business having been then transferred to John 
Fallarton, their storekoei)er, with all the stock and assets, 
and under burden of all the debts. On 16th Jan., 1861 , 
intimation of the transfer was given in the Glasgotc Heruld 
newspaper, ^rith notice that Fallarton would ^^ receive 
payment of all the debto due to, and discharge the 
obligations of, the late concern." The defenders admitted 
that the goods had been delivered to their store befofns 
the transfer, and on their own credit, but pleaded that 
the debt had been partly discharged and partly inno- 
vated, and the obligation of FuUarton substituted ft^ 
their own. They produced an account of the pursuers, 
including that sued for, coutaiuing additional iXxmA 
supplied after the transference, amounting in all to 
£63 Is 5d, with a cash payment thereon of £28 paid 
by Fallarton in March, 1861, and recovered a pro- 
missory note for the balance of £iO, granted, on 27th 
March, 1801, by John Fulhirton to the pursuers in his 
own name. This note was not paid when Fullarton was 
sequestrated on 31st May, 1861, the pursuers having 
continued to deal with him down to that period. Thc^ 
defenders pleaded that tlicy were entitled to credit fur 
the £23, and that their obligation for the balance was 
innovated and discharged by the pursuers taking Fullar- 
ton's note for it. 

Parties^ procnraters having been heard, the Sheriff- 
Substitute pronounced the following Interlocutor:— 

Having resumed consideration of this process wiUi the 
proof and productions, and baving heard parties' pcocuraton 
tiicreon, in fact, Finds that the defenders do not deny that 
they purchased from the pursuers the goods specified in the 
account libelled on, at the prices therein stated: Finds that on 
12tii January, 1861, the defenders transferred their interest 
in Uie business of provision merchants carried on by them to 
John Fullarton, jun., and intimated the transference to tiio 
public by an advertisement in the GUugow Herald newiqiaper, 
in the following terms: — 

" 47 Garngad Hill, 
''Glasgow, 12tiL January, 1861. 

"Tho bu^iiness of provision merchants as carried on by 
Messrs W. Cj . Murray and Alexander Spence has been this day 
transferred to Mr John Fullarton, jun., who will receive pay- 
ment of all the debts due to, and disohfuge the ohUgatioos uf» 
the late concern. As witness our hands — 

•* (Signed) W. G. Mubray. 

AUSXANDKB 8PaX0£. 

John Fdllabton, jun." 

Fiuds that after tiiis transference to John Fullarton, yau, 
he carried on the business formeriy carried on by the defisD'* 
ders, in the same premises which the defenders had oocapted, 
and the pursuers sold goods to the said John Fullarton, jon.» 
and appear to have been aware that the busmess was carried 
on by him on his own account; Finds that on 18th Maivh, 

1 186I| Mr Sowld 6mu>i th« pm^ tmYoUwi o^lM vt^oii 
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John Fullaarton, jmi., for payment of the account No. 6-1 of | 
prooeUy which account indudes the whole of the goods speci* 
ned in the account appended to the summona, and additional 
items of dates subsequent to 12th January, 1861, which first 
items amount to the sum of £11 14s 8d, and John FuUarton 
paid Mr Gunn, on behalf of the pursuers, the sum of £23 to 
account, and a few days afberwanJs he granted the ])ursuer8, 
a promissory noto dated 27th March, 1861, payable two 
months after date, for £40, being the balance of this account, 
No. 6-1 of process: Finds that shortly after the said John 
Fallarton, jun., granted this promissory note to the pursuers 
he became bankrupt, and his estate was sequestrateid under 
the Bankrupt Statute, and the pursuers were not piud the 
contents of said promissory note: In law, Finds that the pur- 
suers did not innoTate or delegate their claim against the 
defenders by accepting a partial payment to account, and a 
nronussory note for the balance from John FuUarton, jun., as 
by the advertisement intimating the transference of their 
buaneas, the defenders intimated that John FuUarton, jun., 
would receive payment of aU the debts due to, and discharge 
the obUgations of, the late concern, and thereby constituted 
him their trustee to discharge their obligations: Finds that 
as the promissory note lor £40 has not been paid by John 
FuUarton, jun., the defenders cannot credit themselves with 
that sum: Finds the payment of £23 by John FuUarton, jun., 
to the pursuers on 18th March having been made as a pay- 
ment to account of the account No. 6-1 of process, the pur* 
suers are entitled to apply £11 14s 8d of this snm in payment 
of the five last items of said account, for which they hold John 
FuUarton alone as their debtor, but thoy are botmd to credit 
tho defenders with the balance, being £11 58 4d, which sum 
falls to be deducted from the sum su^ for; therefore, decerns 
against the defenders for the sum of £40 Is S^d with interest, 
in terms of the conclusions of the siumnons: Finds the pur- 
suers entitled to expenses, subject, for the reasons stated in 
the foUowing note, to modificatiou; modifies the same to three- 
fourths of their taxed amount, allows an account thereof to be 
given in, and remits the same to the auditor of Court to tax 
and report, and decerns. 

NoTX. — From the proof led tho Sheriff-Subsfitute has no 
doubt that the pursuers and their traveUer, Donald Gunu, 
knew that the defenders' business was transferred to John 
FuUarton, jun., before they received from him the £23 to 
account and the promissory note for £40, although both Gunn 
and Mr PoU^c sav they never heard of the transference tiU 
shortly befo^HulIarton's banktuptcy. As to Gunn's know- 
ledge of it^ne Sheriff-Substitute beUeves the evidence of 
FuUarton himself, which is corroborated by aU the real evi- 
dence on tins point. The invoices were aU made out in Fullar- 
ton^s name, which were also entered in defenders' day-book, 
and it is hardly credible that Gunn could have taken, or the 
pursuers received, a promissory note signed by a person whom 
they beUeved to be a mere servant of their debtor; but assum- 
ing that the pursuers did know that the defenders' business 
was transferred to FuUarton when they got the £23 and the 
noto for £40, the legal question remains — Did this constitute 
any innovation or delegation of the debt? The Sheriff-Substi- 
tnto thinks it did not. It is not denied that aU the goods sued 
for were furnished by the xiursuers to the defenders before the 
transference of the business to FuUarton, and the notice in 
the newspapers intimated to the defenders' creditors that 
FuUarton was authorised to discharge their obUgations, and 
he was thus constituted their mandatory to this effect; and 
the pursuers were quite justified in applying to hun for pay- 
ment, and in doing so cannot be held to have reUeved the 
drfenders from their obUgation to pay if FuUarton did not do 
■o. The pursuers admit that the £23 which they did receive 
In cadi from FuUarton was given in payment of account No. 
6-1; and as this account embraces the whole of the account 
sued for, they are bound to apply the whole balance remaining, 
after discharging the five last items, to the extinction of the 
account sued for. As tbe^ have neglected to do this in the 
aommons, and also as they have led a proof to attempt to show 
thai they were ignorant of the transference of the business to 
Vullarton, their expenaeB are modified to three^foorths of their 
twed amount. 

Both parties appealed, and Sir Archibald Alison pro- 
nounced the foUowing jodgmont:*— 
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findings in point of fnot are concerned; and also in so far as it 
finds upon the evidence that the transference of the business 
from the defenders to John FuUarton, jun., on 14th January^ 
1861, was sufiiciently intimated and known to the pursuers 
and their traveller, Gunn, and that the same was afterwards 
homologated and acted upon by them; but upon the question 
of law arising upon these facts — whether the pursuers had 
agreed to an innovation or delegation of their debt, and taken 
the party, John FuUarton, as their debtor, instead of the 
defenders — alters the Interlocutor complained of; and. Finds 
that the debt has been innovated, and that the pursuers have, 
by their own acts, lost their recourse against the present defen- 
ders, the original debtors: Therefore, sustains the defences, 
and assoilzies the defenders from the conclusions of the action: 
Finds the defenders entitied to expenses. 

Note. — ^Thcre are two questions involved in this case— one 
of fact, and one of law — ^tbe first being, whether the transfer 
by the defenders of the business carrieil on by them to John 
FuUarton, juu., on 14th January, 1861, was made known to 
the pursuers, and acted on by them; and, secondly, the ques- 
tion of law, whether the pursuers by their acts, and the course 
which they foUowed, have lost their recourse upon the defen< 
ders, the original debtors, and accepted John FuUarton as 
thdr debtor in their stead. Upon the first point, it b thought 
that no doubt whatever can be entertained, because, adnuttiug 
that tho mere advertising of the transfer in the Qlatyow Herald 
newspaper was not suflident, without proof of special intima- 
tion to, or knowledge of the fact on the part of, the pursuers, 
to infer knowledge against the pursuers, the creditors of tho 
old firm, yet the acts of the pursuers themselves afford decisive 
evidence that they were peifecUy aware of the transfer having 
been made. Their traveUer, Gunn, on 18 til March, 1861, 
accepted £23 in cash, in payment so far of the debt, and took 
a biU for £40 for the balance, not from the definiders, but 
from FuUarton. When they raised the present action the 
pursuers concluded for their account, ending as at 5th January, 
1861, although four items remained, amounting above £11, 
which arc set down in the account No. 6-1, to which tho 
partial payment of £23 was appUed. Further, when FuUar- 
ton became bankrupt, and after the £40 biU had been granted 
by him to the pursuers, they claimed on his sequestrated 
estate for an account whereof the first part embraces the 
account now sued for, and aUowod him credit for tiie biU of 
£40 granted to them, and £23 paid in cash credited in the 
account No. 6-1 . Not a doubt can remain, therefore, that the 
transfer of the business to FuUarton was not only weU known 
to the pursuers, but that they dealt with FuUarton as their 
proper debtor, not only for the old account incurred prior to 
the date of the transfer, but for the subseciuent furnishings 
made to FuUarton himself. The question remains, however, 
whether, by so doing, the pursuers accepted FuUarton as their 
mie debtor and Uberated the defenders? and uix)n that point 
the judgment of the Sheriff-Substitute now appealed from is 
in favour of the pursuers. On the other hand, tho view which 
the Sheriff takes of that point of law is this — Novation, or 
delegation of a debt, is not to be presumed, and, in didfio, the 
new obligant is presumed to be additional security to the old. 
Stair, book i., t. 1, sec 18, and Erdcine, b. iii., 4, 22, are dear 
upon this point, and the civU lawyers are also unanimous upon 
it. But this presumption is a preaumjitio juris ct hmniniSf and 
is nc^ % praumpiio juris tt dcjurc^ not to be traversed by any 
eviflence to the contrary. The question, in short, is entirely 
one of intention; tho presumption of the intention not to dis* 
charge the debtor is a strong one, but it wiU yield to clear 
eridence that such was the intention of the creditor. Now^ 
on that point, the Sheriff cannot but think that there is gzwt 
weight in the observation of Yinnius on this title, De Novct' 
turnip, "that it is hard to conodve any other intention of 
parties, if they take an obligation from a new debtor, but that 
of innovating the debt and taking him as tiidr debtor instead 
of the old one." This doctrine was aocordingly appUed by the 
Court in the case of BuchofMn dt Co, v. SomcrvdU in 1780, 
Mw. 3402, which was pleaded by the first counsel at the bar, 
and received great consideration. It was there dedded that 
novation was to be inferred from the substitution in toto of onti 
debtor for another debtor with ^e creditor's ooosent. This 
dedsion, which is a leading one in our practice, and is obvi< 
oQiIy foonded on an ioferenoe unavoidable fiom the oonduofe 
of parties, appevn to be stUl unshaken by a^y subsequent 
au^ioiitles. For although there are Bevetid ta^ ^ae that 
tiuQ in the book8| la yfSm U w«f iield that novatmi^ «et 



8S 



SHERIFF CX)URT REPORTS. 



to be buSaaoA or pteramod from takiDg aootlMr obltgalkm 
from ft new debtor in addition to the foraier one, jet these are 
all casei in which the condnct of parties proved that the new 
obligant was intended to be an additional or corroborative 
leenrit J to the creditor, and that he had not diachaiged the 
lormer one. It is this drcomstanoe of both obligants bang 
still held to be boand, and not the additional obligant merely, 
which is wholly awanting in the present caae, that, in the 
SberiiTs opinion, distingnishes it in the series of remai jmiim- 
tarwn to the effisct above mentioned. Thus, in the case of 
WiUom A Cone t. Oardmer, {Hmne 247,) it was hM that 
novation was not to be inferred by the (auditor taking a biU 
from hii debtor, drawn by that debtor upon a third pvty who 
did not pay it. The intention to keep up the obligation 
against the old debtor was there evident, from making him 
the drawer and indoner of the bill on the third party, aod, of 
course, liable to him in reooorse if that third party did not 
pay the bilL »So also in the case of BwAanan v. Adam, 20th 
Juno, 1833, it was held that a bill taken by a creditor signed 
by one of two parties, both of whom stood bound for the debt, 
was not a novation, and did not free the other obligant. Of 
oonrse it could not be pleaded as such, for one of the original 
debtors was still kept bound. Moreover, there was this 
specialtv in that case, that the bill was taken on oondition of 
being given op when certain coningnments made to the creditor 
were sold off; so that the new bill was in effect a oorrubormtive 
security only. In like manner, in the case of Campbell v. 
CruieJakank, 27th February, 1849, it was held that a biU 
taken by a creditor, signed by one partner of a firm previously 
bound in its social character, on condition that till the new 
bill was paid the original bill signed by both eorrei debendi 
was to be retained, was no novation. Neither oould it be 
pleaded as such, for there the intention to retain the original 
debtors as still bound was quite manifest. So also in the case 
of Fnuer v. M'lean, 28th November, 1849, it was held that 
where one of two obligants, both of whom were liable, i% Boli- 
dum, became security to the creditor in his own name only, 
there was no novation. Neither could there be, for one of the 
original debtors was still bound. Lastly, in the case of 
Palttn V. Thornton, 23d December, 1848, it was held that a 
bill drawn by one trustee for a trust debt, aooepted by the 
others in his name, without adding "trustee," was held«to be 
no novation of the debt due to a third party. This case also 
oontained the peculiarity which runs through all the others, 
of both the debtors or obligants being still bound, though in a 
different form, for the old debt. Whereas here the new obli- 
gation was taken by the pursuers from an entirely new party 
in no ways bound for the debt, and without either of the 
original obligants or debtors being made parties to the new 
one. Upon tiiese grounds the Sheriff thinks that the defenders 
are entitled to be assoilzied in ioto from the present action. 
But even if he had thought otherwise, and the Interlocutor of 
the Sheriff-Snbstitttte should be reverted to in another Court, 
on tho point of novation, one thing seems quite dear, that in 
any event the payment of £23 most be deducted from the sum 
sued for. lliat payment, proved by the receipt annexed to 
the account No. 6-1, of course applies to the oldest articles in 
point of date in the account to which it is attached; and these 
arUdes are, one and all of them, the very ones that are con- 
cluded for against the defenders in the present action. The 
Sheriii* cannot ooodude without expressing the great satisfac- 
tion and aid he has derived from the very able manner in 
which this difficult cpMo was pleaded before him by Mr Dixon, 
on the part of the defenders; and also by Mr Faulds for the 
pursuers. 

Act* W. B. Fauuw. All, J. A. DixoK. 



20TB MAt, 1862. 
SMALL l>liliT SHERIFF COURT, GLAStlOW. 

(^Ib Shebitf Bell.) 

Lang v. Chas. TenJ^aut & Co. 
SeamaQ*8 wages— Lien on fireight.— iVcuwM* paynmt 
of freigU dctoiwnei a navian's Ben thmon for jkw 



This was an action brought by the paxBoer, duef 
engineer of the sa Emily, against Measrs Tennant & Co., 
— ^The Emily, owned by Mr H. L. Seligmann, merchant, 
Glas^w, was, in September last, chartered from him by 
Mr J (An Blather, the defender's shipping agent in Glas- 
gow. Under that cliarter there was a demiae of the ship 
and crew by the charterer, to the afireigbter, and th^ 
master and crew thereby entered Mr Mather^a aenriee. 

I lu December the Emily sailed from Sandeiland to 
Grangemouth, with a car;^ inter alia of 206 tons of coal, 

> shipped to Measra Tenuaut & Co. On the arriral of the 
Teasel at Grangemouth, the aflieigfater waa iuflolTent, 
and this action was raised by the porsuer for wages dus 
to him at the date of arrival at Grangemouth. 

For the defenders, it waa contended— (1.) That the 
pursuer had no lien such as that claimed; (2.) That if 
it existed it had been defeated by payment of the fiei^^t 
in adTanoe. To thia it waa anawtred for the pazaaer— 
(1.) That besides personal action against his empioyer, 
the seaman's wages are secured by a lien over both ship 
and freight, and where he had three remedies he might 
elect either; (2.) That while payment of lieij^t in ad- 
vance was legal — it was legal only when that mode of 
payment was stipulated in the shipping contract, whether 
charter party or bill of lading, which the seamen might 
examine for their own protection. In the proeent caae, 
there was no such stipulation in the contract. The 
freight was at Gs Gd per ton, and the coals were entered 
in the manifest as goods, the freight on which was pay- 
able at Grangemouth. The Merchant Shipping Ad 
secured to the seaman his remedies for his wages, even 
against his own articles, or agreement with his employers. 
A fortiori^ the lien which the law had provided £or his 
security, pould not be defeated by any arrangement to 
which he was not a consenting party and which had not 
even been intimated to him. 1^^ 

The Sheriff-Substitute having heard paNv procoza- 
tors at two preceding diets, gare judgment. He observed 
that the question raised was a very imx)ortant one, and 
not free from difficulties on both sides, and wished it bad 
come up in the Ordinary, rather than in the Small Debt 
Court. Upon the whole, however, he felt inclined to 
sustain the second defence, and gave judgment aooord- 
ingly, adding the following note: — 

The pursuer, as chief engineer of the steamship Emily, soos 
the defenders for £4 68 6d of wages earntxl by him do the 
Toyageof said ship from Sunderland to Grangemouth. Tlie 
defenders were consignees of, and liable in, fireight for a por- 
tion of the cargo, consisting of a quantity of oMds; and tlw 
aflreighter, Mawer, by whom the pursuer was engaged, having 
become bankrupt, the pursuer, in virtue of his Hen, wetkB ts 
recover the wages out of the larger sum of freight payaUe by 
the defenders. The defence is that the defenden are not 
resting-owin^ any freight, having paid it in advance, llie 
pursuer, while admitting the advance, denies that iJie do- 
fenders were entitled to mako it, or that such payment ban 
his right to recover frdght from them to the extent of hk 
wages. But it is settled that freight may be lawfully paid ia 
advance, and that for such freight there is no lien, or in other 
words, liiat the payment determines the lien : M'LaMmn, p. 
433 and 441, and Mavde d: PoUoek, p. 237. No doobt^ the 
seaman may thus lose the additional securitv for his wages 
aflbrded by his lien over the fMght; but as uiera is nothii^s 
to prevent the shipper or consigner on the one hand, utd ^le 
aCRreightar or shipowner on the other, entering into a iommjidi 
arrangement for payment of freight hi advance^ without inak< 
ing the seaman a oo p ss Bti ng pai^ CfaeittQ, tlw bttv, on Ika 

fiduna(1ibaiflMKlkl«(wowatr| mwl ftA baok o« Ui v^i 
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doubted and indefeasiUe li«n on the ship itself. No expenses 
hskve been found dae because the defenders maintained in the 
first instance a defence as to the competency of the action, 
which, after some discussioni was repelled. 

Act, W, M. WaaoN. Alt. T, G. Wbight. 



21btMay, 1862. 

SHEBIFF COURT, PERTH, 

(Db Babclat.) 

Charles Robertson v. Mrs Drummokd Nairni. 

liOndlord and Tenant — Remoying — Old and New 
Terms. — A Tenant granted a letter of removing, engage 
ing to remove at ike term of Martinmas. The Land- 
lord wished to remove the Tenant at the new term, hut 
as he maintained that, by the nsage of the estate and 
district, the old term was understood, he applied for 
Interdict agaiiist his ejection at the new term. Held, that 
the Tenant was entitled to a proof as to what was 
understood to he the proper term of removal^ and proof 
allowed, 

Thb pursuer and his brother had been tenants of the 
farm of Southtown, of Bandirran, since the year 1804. 
The last tack expired at Martinmas, 1861, and the tenant 
believing that, as in the case of other two farms on the 
same property which he had recently left, the old term 
was the term of his removal from this farm also, he ad- 
vertised the sale of his furniture midway between the old 
and new terms of Martinmas last. But in the month of 
August hist, at the factor's request, and in order to save 
fbe landlord the expense of an action of removing, he had 
subscribed a letter, in the form prescribed by the late 
Sheriff Court Act, engaging to remove as at Martinmas 
last. Finding that he was to be ejected at the new term 
under this letter, he applied to the Sheriff for an interdict 
against the proprietor, on the ground that his brother en- 
tered originally at the old term, that the old term was 
the term observed by himself in his entry to and removal 
from the other two farms, that the usage of the estate 
and district was in favour of the old term, and that, in 
these circnmstances, the words '^ Martinmas next*' in the 
letter must bo held to mean Martinmas, old style, or the 
:22d of November, and he craved to be allowed a proof as 
to these points. The proprietor, on the other hand, plod 
that as her residence was in Forfarshire the Sheriff of 
Perthshire had no jurisdiction, that by the Act the letter 
of removal is equivalent to a decreet in a contested cause, 
and that such decreet could be opened up or stayed by a 
process in the Court of Session only, and that the tenant 
was not entitled to any proof as to the old or now terms, 
as the words in the letter could only mean the new or 
legal term. 

The record having been closed, and parties heard, 
the Sheriff-Substitute pronounced the following Inter- 
locutor: — 

Having heard partiee' procorators on the dosed record and 
made avizandum therewith, in respect that the subject-matter 
of dispute is one directly connected with an heritable subject 
within (he jurisdiction of this Court, repels the first defence 
stated for the defender, in resnect that the petitioner does not 
olyect or seek to set aside his letter of removal, but complains 



that the defender was about unwarrantably to eject him from 
his possession. Repels the second and third defences. Allows 
the pursuer a proof of his averments with reference to the 
proper term of removal, and to the defender a conjunct proof, 
and grants diligence figunst witnesses to eoiforoe tiieir atten« 
dance at such diet as may forthwith be appointed, and reserves 
consideration of the fourth defence until the case comes to bs 
advised upon the proof. 

Note. — ^There can be little doubt as to the untenable nature 
of the first defence. The action is of the nature of a real suit^ 
and, like a sequestration, has no primary personal condusionfl, 
and therefore the proper Court to restrain an Act to be dona 
within its jurisdiction is this Court ; nevertheless, as it is to 
restrain, personally, the defender horn, doing what is said to 
be an ill^;al act, it might have been, perhaps, competent also 
in the Court of the domicile. The warrant was endorsed in 
terms of the Statute, to enable execution to be made at the 
domicile, and service being accepted, removes all objection to 
the form of execution. * 

Hie third and fourth defences nose far more important and 
diflicult matters. Under the old law a decree in absence in a 
formal action of removing could have been reponed against 
before execution, and that even although the defender had ao« 
cepted of service. But a decree of removing in foro could of 
oourse only have been reviewed by the Supreme Court as in 
all other cases, virith the peculiarity that in cases of removing 
this review could only be by suspension, and on caution for 
violent profits. The question therefore arises whether or no*! 
a letter granted under the recent Sheriff Court Act is to bo 
held as equivalent to a decree in foro, or merely one in absence* 
The Sheriff-Substitute is inclined to think that such letter is 
to be held as equivalent to a decree in foro, and that, too, pro< 
ceeding upon a consent to or confession of judgment. Ho 
holds Siat such letter is in the same category as a bond or bill 
whereon a charge has been given for more than twenty-five 
pounds. The suspension can alone be in the Supreme Courts 
but even there are circumstances in which the Sheriff might 
interfere to prevent the oppressive use of the diligence. Sup- 
pose that Uie creditor threatened to execute his diligence 
against the personal property not of his actual debtor, or to 
execute his diligence before the expiry of the charge, or for a 
larger sum than in the diligence, in such and similar drcum* 
stances, where was challenge of the legal execution of tho 
diligence, and which requiml instant protection, it would be 
inexpedient as well as unjust to shut the door of the local 
Court. So in a removing even under a judicial decree in foro, 
or a letter of removal under the Act where ejection was sought 
before the date actually mentioned, the Sheriff might interfere 
to keep the party within his decree or letter, or from premises 
not within the decree or letter ; suppose that the present action 
had been on the statement that the defender was seeking to 
eject the pursuer on the first of November, or any other date 
bi&foro the eleventh of that month, or from premises which 
fbrmed no part of the possession, the Sheriff would have had 
power to interfere. In like manner it seems to follow that 
had the letter of removal (or even a decree in foro) expressly 
stated the term of removal as the twenty-second of November, 
the Sheriff might have restrained the hmdlord ejecting beforo 
the day mentioned. This is very much the casain hand. The 
pursuer maintains that the word ** Martinmas" used in the letter 
of removid, when interpreted by the practice of the district, 
and the actings of the parties thcmsdves, is as dearly fixed 
for the twenty-second of November as if that date had been 
specially stated. Hie pursuer therefore is not seeking to sus- 
pend or dispute the legal effect of his letter of removal, but 
seeks to be protected from its unwarrantable execution before 
the term of removal has actually arrived. 

The present case is another illustration of the neoessity for 
unilcMrmity of terms, the absence of which is a fruitful souzoe 
of inconvenience, strife, and litigation. 

This Interlocutor was appealed; but on considering a 
rcdaimitig petition for the defender, the Sheriff adliered 
by the following judgment: — 

The Sheriff having considered the defender's appeal with 
reclaiming petition in support thereof and answers for tlie 
pursuer, dismisses tlie appeal and affirms the Interlocutor 
api)ealcd from. 

NoTR,— TIio question in dispute involvog merely a question 
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of npmtm, as the old term of MwrUimiM ham paned, and the 
punier has therefore removed from the harm, and the only 
mtereet now inyolved is one of ezpenies. In order to deter- 
mine that matter, however, it is neoenary to dispose of the 
qaestion whether the word Martinmas, as oocnrring in the 
letter signed by the pursuer, obliging himself to remove at 
that term, must be read as meaning the 11th November, 
however strong may be the allegations of the pursuer, that 
according to local usage when occurring in a document relat- 
ing to entry to or removal of a tenant from lands it must be 
understood as meaning the 22d November, or old term of 
Martinmas. There is no doubt there are two terms of Whit- 
sunday and Martinmas, the old and the new; and that in 
some parts of the country there prevails a local usage in 
accordance with which the term of entry to and removal from 
lands and houses is the old term of Whitsunday or Martin- 
mas. For instance, in Edinburgh the old term of Whitsunday 
is the term of removal and entry to houses; and it would cer- 
tainly lead to some confunon if under an obligation to remove 
from a house at Whitsunday it coolfl. be held thai a tenant in 
Edinburgh must remove on 15th May; while taking a house 
in Edinburgh as at the same term of Whitsunday he could 
not get entry to it till the old term of Whitsunday. The 
SherifT, therefore, thinks that evidence of the nature per- 
mitted by the Interlocutor may be allowed to show that the 
term of Martinmas, mentioned in the letter of obligation to 
remove, must be construed as 22d and not 11th November. 
To allow such proof is not to detract from the legal effect to 
be given to the written obligation; but only to ascertain what 
is tile meaning of the words used to indieiia the term of 
removal. Lonl custom or usage is ateitled to regulate the 
rii^tB of landlords and tenants, and alt^ugh it is not allowed 
to do so if there be an express written obligalion regulating 
their rights; still, if the words of that obligation admit of two 
meanings, it appears reasonable to allow a proof to ascertain 
in aoconlance with which of the two meanings the words have 
been used, just as custom or usage of trade may be admitted 
to explain the sense in which a word apparentiy admitting of 
no question has been used. 

The following cases may be referred to as supporting the 
competency of such proof for the purpose of ascertaining the 
meaning of words used, which may be construed by custom or 
usage of trade, or of a district. — Myen, 8 Jurist, 2d February, 
l^^l.— Smith V. TFi/jon, 3, B. and ad.; 728, where "a thou- 
sand " rabbits was, owing to the usage in the district, held 
to mean twelve hundred. See also Oibton <t* Clark v. 
Stevens, 19tii March, 1862— not yet reported. The case of 
Stewart, 2l8t December, 1851, referred to by Mr Hunter in 
support of the observations inade by. him (quoted in there- 
claiming petition) as to the old term of Whitsunday and Mar- 
tinmas, rather supports the view now acted upon. In that 
case, while the Court held that the old terms of Whitsunday 
and Martinmas could not be allowed to regulate the date from 
which interest on the price of lands should be payable (in re- 
gard to which there could be no proper local usage) it is added 
" although by the custom of the country tho tenants wore not 
bound to remove till the 26th May and 22d of November.*' 

Act, John Kippen, Perth. 

AU, Clark ^Boyd, Conpar Anguti. 



22d Mat, 1862. 
SHERIFF COTJKT, GREENOCK. 

(Mr Shkripp Tennbnt.) 

The Trustees of St. Thomas's Free CiniKcn v. Tho 
Grbknock Sugar Refining Comfany and the 
Deacons' Court ov said Church. 

Title to Church Property — Clerical error in designation 
— ^Interdict. — Held that trustees vested in church ijro- 
perty could not of {J^mselres dispose of the subjects for 
any other tlmn religions purposes, and can interdict the 



Deacons^ Court and all others: That thefrm Grtenoeb 
Sugar Refinery Company^ instead of Greenock Smffor 
Refining Company^ was a mere clerical error. 

The petitioners are proprietorB of, and feodally veBked 
in, St. Tliomas's Free Churchy Greenock, and gnmnd 
connected therewith. They hold the sabjecta as tnutees 
for the congregation of the Free Chnich of Sootlaiid 
worshipping in that chnrch, in trust, for the parpcae of 
the place of wofship; and appurtenances thereof hmag 
used as and for a place of rdigioos worship, and nnder 
the other powers and conditions mentioned in the tmit 
deed to St. George's Free Church, Edinburgh, dated 9th^ 
11th, and 12th November, 1844. On 5th March, 18C2, 
the Deacons' Court of St. Thomas's Church, by Mr 
Andrew Carmichacl a member thereof, let, by missive of 
agreement, to the defenders, tho Greenock Sugar Refin- 
ing Co., for 21 years, a piece of vacant ground opposite 
the Church, forming part of the subjects belonging to 
the petitioners, as trustees foresaid, and giving the refin- 
ing company liberty to erect a dry store thereon, 13 feet 
high, at a yearly rent of £7 lOs. The defenders, the 
refining company, immediately thereupon oommenoed 
operations, hud down bricks, lime, stones, and other 
building materials, cut the foundations, and proceeded 
with the erection contemplated. 

The Trustees raised an action of interdict. Graving 
interim interdict, which yrtm granted, and removal against 
the refining company and the Deacons' Court, founding 
upon their titlo and the condition thereof, and alleging 
that the lease had been granted without their consent, 
and was in vioUtion of the conditions and tenns nnder 
which the petitioners poeuesed the subjects. 

The Deacons' Court entered appearance and admitted 
the petitioners' title and allegation. 

The refining company also entered appearance, and 
stated in defence (1) That the petitioners had no title to 
sue; (2) That the defenders had not been duly cited, and 
that the action was directed against the Greenock Sagar 
Refinery Co., instoad of the Greenock Sugar Refining 
Co. ; (3) That they held a lease, as before mentioned; 
(4) That Mr Cormichael and the Deacons' Court wen 
duly authorised to enter into the lease. 

After debate the Sheriff-Substitute pronoanood the 
following Interlocutor, which has been acquiesced in: — 

The Sheriff-Subetitute having heard parties* procaraton on 
the closed record and whole proceis, repels the dilatory 
defences stated for the respondents, the Greenock Sugar 
Refining Company: Finds that the petitioners are feadally 
vested in the subjects in regard to which interdict is aonght, 
as trustees, under the dedication that the place of wonlup 
erected thereon, with appurtenances, shall, in oil time coming, 
be used and occupied as a place of religious worship by a cod- 
f^regation of the body of Christians caltod the Free Chinch of 
Scotland: Finds that the said respondents do not produce or 
found on a title by any one vested in the said subjocta* or 
legally entitled to grant one: Finds, separatim, tint the peti- 
tioners, under the restricted title on which they hold the 
subjects — for religious uses — do not possess power to lease the 
subjects in question for the purposes contemplated in the 
missive of agreement founded upon by the respondents: There- 
fore, dechureifi the interdict formerly granted perpetual, and 
deoeins in terms of the prayer of the petition: Finds the 
respondents, the Greenock bugar Refining Company, and 
Lachlan M 'Kirdy and David Steele the partners of said oom* 
pany, liable in expenses, allows an account thereof to be 
lodged, and remits the same when lodged to the auditor ol 
Court to tax and report; and in respect that no ezpensn art 
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craved againBl tlie other respondents, tlie Kev. William Lacb- 
Ian and others, finds no expenses due, and decerns. 

Note. — ^The only dilatory plea attended with difficulty is the 
one that in the copy petition served upon David Steele the 
ooiii|)any of which he is a partner is described as the Greenock 
tougar Keiincry Company, instead of Kefining Company, in 
narrating the title of the petitioners. The name of the Com- 
pany occurs in several other places in the copy petition, and 
also in the warrant for citation, and in all these places it is 
cwrrectly given as the Greenock Sugar Refining Company. 
The two words appear to be nearly identical in meaning, and 
as the Sheriif-Subfitituto is not aware of any case in which the 
Court have gone so far as to throw out a petition on so narrow 
an oiijection, he ha^ thought himself warranted in repelling it 
as a mere clerical error. As to the merits, the respondents 
have not produced any title to support their jxiasessiou of the 
ground which is vested in the petitioners. 

With regard to their offer to prove that the petitioners 
assented to their arrangement with Carmichael, the SheriH- 
Substitute is of opinion that they cannot be allowed such a 
proof, as the right of the petitioners, which is based on a 
limited trust title, would seem dearly to exclude any such use 
of the gi'ound as was proposed in the missive of agreement, 
and to debar them from granting to the respondents any such 
right. 

Agent for the Petitioners and the Deacons* Court — 

iluDEIlT llLAIR, jun. 

Agent for the Kespondents — the Refining Coini)any — 

William M'Cluke. 



27xu May, 1862. 

SHERIFF COURT, P E U T 11. 

(Dr Barclay.) 



Alkxa^^dkr Campuell i\ John Iiielaxi). 

Bill — Vitiation. — .1 JJill Stcunp was signed hj a party who 
alleged tliai^ tchtn he signed t7, the name of another party 
icas there also. Ah action was raised to recover the 
contents of the Bill against the party whose name a/i- 
peared at the Bill, An averment that the Bill was 
vitiated, the other name alleged to have been to the Bill 
having been cut away^ repelled, and held that, ex facie, 
the Bill was not vitiated in cssciitialibuH. 

s Turs was an action by the alleged drawer of a bill 
against an acceptor. Defence — ^Thc bill, when signed by 
the defender, was blank, and he signed along with 
another painty, whose signature had been since cut off, as 
was apparent from the bill. After a proof, the following 
Interlocutor was pronounced by the Sheriff- Substitute: — 

Having heard parties' procurators, anil made avizandum 
with the cause, Finds that tbe bill libelled on is cr facie 
vitiated by a signature being cut off from the foot thereof, 
and that the pursuer has not proved that the same was done 
with the knowledge and consent of the defender to correct an 
error: Therefore, finds that the said bill does not form a good 
voucher of debt against the defender: ^Vssoilzies him from the 
coudosions of the summons: Finds him entitled to ez|)en8es: 
Remits tbe account thereof to the auditor to tax, and decerns. 

NoT£. — Bills are highly-privileged documents, and there^ 
fore require to be dealt with great care. 

It is quite true that a person who subscribes a blank stamp 
or skeleton bill thereby gives a mandate to any penon to fill 
it up OB against him to the extent of the stamp, and to that 
extent he will be liable to any one holding it in good faith and 
for value. But such person is entitled to the same privileges as 
if the bill had been written out when he so adhibited his name. 

yfhof^ there ia sach ft yltiation of « bill m enentiaJly 
thugw ito terof, either m (0 ptrtiefi eunwcyi or MQount| it 



is no longer the bill which was origlually Issued or intended. 
Such bill is incapable of founding summary diligence. But in 
an ordinary action it is open to tbe pursuer to prove that the 
alteration was made by or with consent of the party sought to 
be made liable. 

In the present case the first question is, whether the bill is 
essentially vitiated. It hus very ol)viously been cut at the 
lower edge. This, of itself, though creative of suspicion, 
would not be sufficient, as there is no law stipulating for a 
standard of size or shape in the paper. But it appears quite 
obvious that there has l>ccn a signature attached, the upi>or 
extremities of two letters of which are distinctly seen. 1'lien 
the stamp which carried ji^lOO instead of £40, (though in law 
valid,) ought to have called attention and aroused suspicion. 
Finally, the address is nut in the handwriting of the person 
who filled u]) the body of the bill, but in that of the pursuer. 
Suppose it had originally been addressed to another party 
whose name did not now appear as acceptor with an entire 
bill, such might have afforded no valid objection, yet, where 
as here there was a subscription takcu oli^ there could have 
been no question but that such bill would not have been held 
a good vouchor of debt. The distinction between the case 
supposed and the present is not great. The bill, when it 
passed into the hands of the pursuer, was addressed to no 
persons, and it appeared that a name which had once stood as 
a party to the bill was no longer so, and therefore the bill was 
changed from its original purpose to one more limited, to the 
prejudice of the defender. 
There appears no doubt but that the pursuer is an onerous 
I holder, and advanced his money in good faith. His receiving 
' such a bill only proves his simplicity; nevertheless, though he 
certainly is the object of much sym|)athy, the law cannot bend 
its requirements to gratify such at the expense of its integrity 
as a general rule of mercantile dealuig. 

This Interlocutor was appealed, and after a reclaiming 
petition and answers, the Sheriff pronounced tbe follow- 
ing judgment: — 

The Sheriff havhig considered the pursuers appeal with 
reclaiming petition in supiiort thereof, and answers for tho 
defender, and whole process, Sustains said appeal: Kecalls the 
Interlocutor appealed^ from: Finds that the bill is not ex facie 
vitiated to any effect, and that it woe given to the pursuer, 
who must be presumed to be an onerous and honajide holder 
by the joint acceptor, William Laing, in tho same state in 
which it now is, with the exception of the address, which has 
since been added by tho pursuer: Therefore repels the defences, 
and decerns in favour of the pursuer against the defender, in 
terms of the conclusions of the summons: Finds the defender 
liable in expenses, and ap^wints tho account thereof, when 
lodged, to be laid before the auditor for taxation and re|)ort, 
and decerns. 

Note. — ^Thc presumption is, that the pursuer is an onerous 
and b(yna fide holder of the bill sued for, and, as yet, there 
appears to bo no reason for doubting that such presumption Is 
consistent with truth. Onerosity could only be disposed of 
by a reference to the pursuer's oath. Indeed, the defender 
does not appear to have raised any such plea. Hie Sheriff 
thinks that the bill does not ex facie show that it is vitiated m 
Cisemtiidibus. The date, the sum, and the names of the parties 
to the bill are aU free irom erasure or alteration. The Sheriff 
holds that there is nothing apparent on the face of the bfll 
sufiScient to have excited tho suspicion of any jierson to whom 
it might be given that it hail been subjected to any vitiation 
or alteration. There is nothing peculiar in the size of the 
paper; and the fact of tho stamp being sufficient to cover 
more than double the sum for which it bears to have been 
granted was not calculated to raise any presumption Against 
its genuineness. Tho only matter which can be founded upon 
by the defender in support of his allegation of ex fade vitia* 
tion are the slight indications of what are said to be the topn 
of two letters under the defender's signature. Bu4 it oocuati 
to the Sheriff that if the bill is lookoi at without ' previous 
knowledge of the explanations of the defender as to the •igna<- 
ture of (Hunee Laing, which, he says, was at one time ^ere, 
theee appearances now founded ujxjn are not calculated to 
excite the suspicion of any party advancing money on the bill 
Indeedj in the defender*! answer to the rwlaiming petition, it 
ia stated for him (page i)^ tb%t it wae upon ^'eloser exMniiMi 
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Hon*' that he diaoovered that James Laing't name had been 
cutoff. 

If the alleged Titiation or alteration is not ex facie apparent, 
the Sheriff thinks that it cannot be pleaded against a bona fide 



advertisement, on the ground that it was untruCy ami 
calculated to damage the Company's htuiaess, inlerdirt 
refused, (he respondent being truly a member of the firm. 



oneroos bolder of the bill. This is not a case of forgery, or j _ ^.^. , , ... . «... , 

Hignatuie obtained by force. It is admitted by the defender , T«B petitioner presented a i)ctition, m winch he averred 

that the signature, John IreUnd, is his signature, and that be | that he was the sole ^Nirtucr of the firm of (George 

subscribed the stamped paper which would carry £100 along , Hutchison & Co., and craving interdict against tb-.- 

bill for £100, so that the defender's signature imported a con- or in any Other Dewspaper, or otherwise to pnUish 
sent to a liability, joint aud several, for £100, and in the most ■ an advertisement offeriujc for sale, by public roup, within 



limited view for £50, being more than the sum now sought to 
be recovered from him. 

There is only one witness in support of the defender's 
allegations — the defender himself; and while he has in bin 
answers to the reclaiming petition commented on the pursuers 
not having examined William Laing, the observation applies 
also to his, the defender s proof, for he has not called William 
as a witness. In this state of the proof it appears dou()tful 
whether the defender's own evidence is sufficient to prove that 
James lAiug's signature was written under hia, the defender's. 

But even if it should be held that there is sufficient proof 
of James* signature having been at one time written under 
the defender's, the question ari»es, who is to suffer loss in con- 
sequence of its having been cut off? The pursuer, who was in 
no way accessory to Uiat act, or the defender, who entrusted 
his signature to JamcH Laing on a stamp which would have 
covered a sum of £100, or, at all events, £t^0, for which the 
defender would have been Uablc without relief against «lames 
Laing. The Sheriff thinks that the defender must bear the 
loRs arising from the act of the party to whom he trusted. 
The case, in this light, is similar to cases in which, owing to 
the careless way in which a bill has been written, room has 
been left for an addition to the sum which was filled in at the 
date of the acceptor's signature, and in such cases it has been 
held, that where there is nothing ex facie to ezdte the 
suspicion of the holder, the person who filled in the bill so 
carelessly must pay the full amount. Third parties are not 
bound by the actual authority given, but are concerned only 
with the obligation presumable ex facie of the bill which the 
debtor has sanctioned by his signature, if there is nothing 
suspicious in the appearance of the docnment such as would 
attract the notice of a person exercismg ordinary diligence, 
(Thomson on Sills, pp. 70 & 179; Graham, Jan. 17; 95 Moir, 
1453.^ In that case the words "four hundred .and" were 
added before "fifty-eight," which latter sum only was written 
when the acceptors signed, but they accepting were held 
liable for the wliole sum of £458, as there was nothing in the 
appearance of the bill to excite suspicion. A different judg- 
ment was pronounced, where a somewhat similar addition was 
made, but the addition was apparent ex facie — (See also 
Young v, Grate, 4 King, 253.) 

The Sheriff, therefore, holds that the pursuer ought not to 
suffer on account of the fraud of persons to whom the defender 
entrusted his signature on a blank stamp sufficient to carry 
£100. The fraud of any party connected vrith tho bill as an 
obligant or otherwise can afford no defence against a cUim for 
payment made by a bona fide holder for value; and, as already 
stated, there being nothing on the face of the bill sufficient to 
exdte the suspicion of a person exercising ordinary diligence, 
and the pursuer is therefore entitled to recover the anount 
oonGluded for. 



27tU MaV, 1^02. 

S H E lU F r C U il T, GLASGOW 

(Mn Sheriff Bell.) 



ioiin llciCHtsoK r. J. AV. LittleJoiin. 
tnt^*dici — Publication. — The hohlcv of a share in a Trad' 



the Faculty Hall, Geuvgc I'lace, Glasgow, all and whole 
the half share and interest iu tho basineas of the firm of 
George Hutchison & Co., and that iho publication was 
calculated to damage or destroy the business of the fira. 
It was also averred that the advertisement oontainod 
statements which were untrue, and calculated to mislead 
and to damage the petitioner's credit and that of the firm. 
Interim interdict was granted. The defence was — 

Freliminakt. 

(1.) Tho interdict sought is incompetent and unconstl* 
tutional. Every man is entitled to publish any thing 
whatcTcr, whether written or verbal, unless such publi- 
cation be an infringement of copyright, or some other 
right of property, or an illegal disturbance of some state 
of poasession. No Court has any jurisdiction to intcrfi^^c, 
by preventive measures, in any way with the liberty of 
the press or freedom of speech. 

(2.) Interdict is, in the circumstances, an incompetent 
and inapplicable remedy, being appropriated entirely to 
regulate questions of possession or quasi-possession, or 
the use of property; and no interdict is competent against 
nuda verba, whether spoken or printed, but only against 
such fiicts and deeds alone as actually disturb some stake 
of possession, or actually interfere with some use of pro- 
perty; and, separatim, no man has any poesossiou or 
quasi-possession or property of character or credit, such 
as is capable of being regulated by the possessory judg- 
ment of a Court. 

(3.) The petition is irrelevant aud ought to be do- 
missed, because it does not condescend on what particular 
illegal or injurious expressions are contained in Uic adver- 
tisement produced in process; nor state what, or in what 
way, special injury is apprehended from its publicatioii; 
nor what the illegal or injurious matter sought to be 
prohibited is; and a Court is not entitled to grant an 
interdict against the whole advertisement without any 
limitation or specification of the special illegal or injurioiiB 
matter prohibited — ^publication of an advertisement not 
being a wrong per se. 

(4.) Even if interdict were competent against the par- 
ticular advertisement produced in process, the petition 
ought not to be granted, iu so far as it asks the Sheriff 
of Lanarkshire — (1) To interdict publication *^in any 
newspaper" wherever publitthcd; and (2) To inteitlict 
publication, not merely of tliat particular advertisement, 
but ^^ of any other advertisement of a like nature or sub- 
stance, or any other similar advertisement or parag:rax>h 
which may have an iojurious or prejudicial etfect on the 
good name or reputation of the x)etitioner, or the said 
iirm," — such an interdict being too vague and uncoirtainf 



ing Company proposed to sell out, and prepared an ad' 

vertisement announcing the sale, which he sent to another incapable alike of precise obedience and of vindicatioii. 
member of the Jirm previous to publication. In an up* (5.) The retpondent ought not to be called on to dii« 

/>(ico<toA fit iniitiki tf^ainsi the publkation qf (ht oiw vitb tb« p«titigae( bis (tb« roipondent'^) tUto m 



BBEBIFF COURT REPORTS. 



i1 



naan 



■Hi 



authority to expose anything whatever for sale, so long 
A» there is no de facto interference with his (the peti- 
tioner's) poBseesion or use of hia property — the respon- 
dent's title hom^ JUS ierlii to the petitioner. 

On the ^f EKITS. 

(6.) The whole statements in the advertisement are 
true, and in no wise calculated to damage or destroy, 
(but, on the contrary, to improve,) the hiisiness of 
George Hutchison & Co., nor to mislead, nor damage 
the credit of any one; and the respondent, holding a 
saleable and assignable share and interest in the business 
of George Hutchison & Co., to the extent of one-half of 
the nett profits thereof, under the deductions mentioned 
in the advertisement, and wishing to sell out of the said 
business, he is entitled to advertise the sale, and the 
petitioner has stated no ground whatever, nor does any 
exist, why the respondent ought to be interdicted from 
publishing his intended sale. 

The preliminary pleas were reserved till the record 
WQS closed. The record having been dosed, and parties^ 
procurators heard, the Sheriff-Substitute pronounced the 
the following Interlocutor, which has been acc^uiesced 
in:— 

Having heard parties* procurators, and reviewed the pro* 
0688, Fiads that the defender, as assignee of William 8cott, 
one of the parties to the deed of agreement. No. 6-1, proposes 
to advertise for sale, in terms of the draft advertisement. No. 
6-2, or in similar terms, the share and interest in the business 
of George Hutcheeon & Co., assigned to him by the sud 
William Scott: Finds that it is res jtuHcata in this Conrt, as' 
instructed by the copy Interlocutor, No. 7-1, and is not now 
disputed by the pursuers, that Scott had an assignable interest 
in said business: Finds that such interest is also nleable, and 
the holder of it is entitled to go into the market with it: 
Finds that there is nothing in the terms of the proposed 
advertisement substantially inconsistent with the said deed 
of agreement, nor does said advertisement give an evidently 
false account of the interest held by tho defender in the 
pursuera" business: Finds that, in these circumstances, and 
irrespective of the question whether an interdict against the 
publication of any statement whatever is competent, the pur- 
suers have instructed no sufficient ground for insisting in the 
interdict here craved: Therefore, and under reference to the 
annexed Note, sustains the defences, recalls the interim inter- 
dict formerly granted, and dismisses the action: Finds tho 
pursuers liable in expenses, allows an account thereof to be 
given in, and remits tlie same to the auditor to tax and report, 
and decerns. 

NOTB. — Mr Borthwick, in his work on Libel, p. 145, lays it 
down that, "by the law of Scotland, every man may speak, 
may write, may print, and may publisli what he pleases,*' on 
condition of subjecting himself in the penal or civil conse- 
quences if he speak or publish treason, sedition, blasphemy, 
or slander. There is every reason to believe that this is also 
the hiw of Enghind. See Wdlsbijs Blackstone, 1844, vol. iv., 
•p. 151; Starhie on Libel, vol. i., p. 100; and the Lord 
Chancellor's observations in Fleming, Bell's app. p. 1S9. In- 
junction or interdict, therefore, against nuda verba, either 
written or published, is, in oil ordinary cases, incompetent. 
If it were not so, the liberty of the press would be at an end. 
The Court, however, is not driven to rest its judgment, in the 
pr&^ent case, on this wider and more comprehensive ground. 
Had the defender intended to print, as an advertisement, 
what was cr facie false and injurious or calumnious, the 
general question of his right to do so, as the citizen of a 
country where the broadest liberty of the press is established, 
would have arisen. But such questions can hardly be said 
to emerge, when, upon the merits, it appears that the defen- 
der only intends to exercise his common law right of adver- 
tising his property for sale— a right which he cannot be de- 
prived of on no other ground than the pursuers' allegation 
that he is i^ot about to describe the property accurately, and 
that he proposes to represent himself a^ having a greater 



interest in it than he really poesessea. The purBuera may, if 
they choose, warn iutonding purchasers against the terms of 
the defenders advertisement; but as it l^ars, in gremioe, a 
reference to the deed of agreement, which constitutes the 
defender's title, inquirers will be able to judge of the accuracy 
of the description for themselves. 

Act. J. V. Stb.vxg. Alt. J. A. DiXOX. 



28th May, 1862. 
SMALL DEBT COURT, FOBFAH. 

(Ma Shebiff Guthrie Smith.) 

Gordon v. Scottish North -Eastern Railway 

Company. 

Carrier — Railway — Condition. — Goods were received hy 
the railway company at Kirriemuir to be forwarded to 
London^ subject to a printed condition^ signed by the 
sender^ to the effect that the company would undertake 
no responsibility save on their oton Une and its branches^ 
but^ for the convenience of senders, they would invoice 
goods to stations on other lines at the sole risk of the 
owner. Ileld^ Hiat the contract was for the entire journey; 
that the condition as to risk teas contrary to 17 and 18 
Vict^ c. 81, and void; and that therefore the company 
were liable for an unexplained delay occurring beyond 
. their own Hne, 

The facts are fujly stated in the following judgnaent: — 

llie pursuer has been in the practice for many yearB of aend- 
ing slaughtered pigs by railway froni Kirriemuir on Wednes- 
day, and they reach London in time for the market of the 
following Friday. This is an action to recover the sum of £7 
as the loss and damage sustained by him, in respect that seven 
pigs, weighing 3 cwt. 3 qrs., despatched from Kirriemuir ou 
the 11th September, in order to be in London on the 18th, 
were, through the fault of the defenders, or of those for whom 
they are^responnible, not delivered in London till Monday the 
10th, by which time they had become putrid. 

It appeared that the goods were despatched from Kirri^ 
mnir by the 4-20 p.m. train, which reached Forfar at 4-36, and 
that the truck containing tiiem was taken on to Perth by the 
through goods train from Aberdeen to London, passing Forfar 
at 5-20. Had they been a ton in weight the truck would have 
been sent on to London by the same train, but as to parcels of 
a lew quantity than a ton, the practice of the company is to 
transfer them at Perth to a waggon going to London, Bir- 
mingham, Liverpool, or whatever may be their distinction. 
On the occasion in question, the porters being all a%vay for the 
night, this transference could not be ejected till early next 
rooming, when the goods were sent on by the Edinburgh, 
Perth, and Dundee Railway. What became of them after 
that it is not necessary to inquire, but they did not reach 
London till Saturday night, and they were not delivered till 
Monday morning following. It was contended that there was 
negligence on the part of the defenders in not taking advan* 
tage, at Forfar Station, of the forty minutes or so available for 
transferring the goods from the wa^^n in which they came 
from Kirriemuir to a waggon going through to London. It 
is conceivable that such a practice at every junction along » 
trunk lino might occasion much delay in the passage of goods* 
trains, but the view I take of this case renders it unnece.«)ary 
to pronounce any opinion on this point. 

The main question arises on the terms of the contract. Tho 
goods were received by the defenders at Kirriemuir under 
what is called a ** perishable goods' consignment note," signed 
by the sender, and which in substance was as follows: — 

"The Scottish North-Kastem Railway do not undertake to 
carry, or to be responsible for, any goods of the above descrip- 
tion, (firfi, game, rabbits, etc.,) except to stations on their own 
line and its branches, and within these limits they only under- 
take to caiTy within a reasonable time. 

"For the convenience of senders, however, the company 
invoice goods to stations on other lines at the sole risk of the 
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owner, but do not nndertake to hand over toch goods in time 
to be forwarded by any particular train. 

"Be pleased to forward, subject to tbe above conditions, 
the undermentioned to London Station, for Campbell & Eus- 
tace, railway carriage to be paid by them. 

'* (Signed) " JoHK GoBSOX.** 

When a carrier receives a parcel addressed to a place to 
which he usually does not go, it is obvious that he undertakes 
to do something more with it than merely convey it to his own 
terminus, otherwise it might lie there for ever. It was at first 
contended that his duty, beyond that of safe conveyance on 
his own line, was simply to forward it by the proper opportn- 
nity to its ultimate destination — in other words, that the 
carrier was empowered to make as many fresh contracts as he 



fectly lawful for a carrier to make such a BttpoUtioii, Mid it 
will receive effect, provided the terms employed aie aoflioieiitly 
distinct and unambignons aa to make it clear, beyond all ooa- 
troversy. that it was so understood by both sides at the time 
■ the goods were sent away. But in this oase the defenden 
I have not succeeded in doing so, and the pursuer tweaia he 
did not BO underRtand it. Wliat they say is in eflfect this — 
*' In the general case we do not undertake to carry, or to be 
responsible for any goods save on our own line, but, in the 
present case, and for your convenience, we undertake to for- 
ward them to London, at your sole risk.** The word "for* 
ward " here has the same meaning as send, or cany, or oonvey. 
Xot only, therefore, has the action been proper l y broogbs 
against the defenders, but, on the cases mentioned, it coold 



thought proper along the whole Hue of road over which the not have been competently brought against any other party, 
parcel required to travel, and which should be binding on the . But, then, the defenders say, if the goods were to be takn 



person who employed him. This was the view taken of the 
Bulnect in the earlier Scotch cases, some of which are mentioned 
by jBaron Hume; but these occurred long before the existence 



by us all the way, they were to be so taken at the pfnrsoerf 
risk. Prior to the Act 17 and 18 Vict, c. 81, carriers weiest 
liberty to make spedal contracts with their employets, restneC- 



of railways, many of them forming continuous Unes hundreds \ ">« t^ieir common Uw responsibiUty to any extent they thoogit 



of miles in extent, and belonging to different companies, and 
the principle obviously cannot now be upheld. It is a mis- 
take to say that in the contract of carriage there is conferred, 
by implication, on the carrier any such authority as is as- 
sumed. It may be conferred on express terms, but not other- 
wise. Accordingly, in a great many cases, beginning with 
Muicamp v. The lAinccuter and Preston Junction Itailway Co,^ 
26th May, 1841, Mees. and Wels. 421, it has been decided 



proper. Parliament, however, considering that itulway com- 
panies have practically a monopoly of the carrying txadf 
of the country, interfered to prevent an abuse of this power, 
by declaring that such special contracts should not be binding, 
unless reasonable; and the reasonableness of their terms is s 
question for the Judge or Court trying the oauae. Then 
have been a number of cases decided as to wh«t are, and 
what are not, reasonable conditions. It has been held thst 



dition on payment of a reasonable hire. M*Afanvs ▼. I%e 
Liverpool and Laneatter JRailway Company (30 "Law TimeA.* 
pp. 321, and 7 W.R., 547). Whether a condition in & through 



in Enghmd (where questions of this sort have chiefly occurred) i » condition which seeks to protect a company aji;ain«it lUbiUty 
that a carrier who receives goods addressed to a place to ^^^ damage from any cause whatsoever is invalid^at least lo 
which his own line does not extend, is responsible for their J far as it appUes to damage, or loss arising from the gros 
safe conveyance during the whole of the journey, and that his ] neglect of the company, or their servants, or by reason of tks 
obligation is not affected by the fact that his line goes only ) defect or insufficiency of the truck or carriage provided, xmVm 
part of the way. The company whose line goes beyond his an option is afforded of sending such goods free from tbe ooa 
become his agents for fulfilling his contmct. It follow^ as 
a corollary from this principle, that in the event of any IbsR 
being suffered on any part of thu journey, action lies, not 

against the Utter company, but againut tbe first company, : contract, exempting from responsibiUty as in this case, save 
with whom the contract was made. So it was determined in ' on *he line of tbe contracting company, is suffiment for their 
JIfytfoa V. Midland Railway Company, 4 H. and K., 615. protwtion, has^not been expressly determm^^ it ii 

In that case it appeared that the plaintiff took out a ticket at 
the Newport Station of the South Wales Railway from New- 
port to Birmingham, for which he paid the entire fare. The 
South Wales Bailway extends from Newport within twelve 
miles of Gloucester, which latter distance is traversed by the 
Great Western, and the I^lidland Line have a railway from 



insufficient is, I think, fairly deducible from what was saia xa 
the House of Lords in the case of Tht Bristol and Kxeler AmU- 
way Company v. Cotlins, which I have already quoted. In 
that case the contract was subject to a number of oonditkaii, 
to the effect that the company would not be reeponaihSe 
for loss by fire — that goods addreased to consignees beyond 



Gloucester to Birmingham. By arrancrement between these ; ^be limits of the company s local regulations would be for- 



Companies, tickets are issued at one fare for the whole dis 
tance. Plaintiff having lost his portmanteau between Glou- 
cester and Birmingham, brought his action against the Mid- 
land Railway Company; but it was held that the contract 
being an entire contract with the South Wales Riulway Ck>m- 
jttuiy, tbe Midland Railway Company were not liable. The 
more recent case of Coxon v. (rreai Weatei'n Railway , llth 
February, 1860, 5 H. and N., 274, bore a still closer resem- 
blance to tbe one under consideration, and still more forcibly 
hhows the effect of the rule mentioned. Cattle were delivered 
to the Shrewsbury and Hereford Railway, to be carried to 
Birmingham, subject to this condition — '' Fur the convemence 
of the owner, the Comj)any will receive the chAr<;es payable 
to other Com]>anio8 for the conveyance of such cattle by other 
railways, but the Company will not be 8uI)jL>ct to liability 
for any loss, delay, default, or damage arising un suoh rail- 
way." Plaintiff having sued the second Coin{)any for a loss 
oocurriug on their line,, it was held that there was one con- 
tract for the entire journey. "They do not say (said the 
Court) that they will not carry on another railway, but that 
they will not bo liable for damage on such railway." 'I'here- 
fore, it was decided that, whatt'ver were the jjlaintiffH rights, 
his action lay solely agninRt the first Company with whom he 
made the. contract. The decision in the Uoufio of Lords in 
^le case of CoHins v. The Bnstol and Exeter Hallway (7 H. 
of \u caftcs, p. 194), t.0 which I Bhall afterwards have to refer 
fur another purpose, is to the same effect. 

Reading, then, the pursuers contract with the defenders 
in the light of these cases, it appears to me that it must be 
held to be an undertakuig to carry the goods all the way from 
Kirriemuir to London. I do not say that a railway company 
is bound to carry beyond the limits of its own line, or that it 
may not make such a contract as will effectually confitie its 
n^ponsibility to what hapi>eus on its ()^Yn railway. It is i>cr' 



warded by carrier — that any money received as payments 
for the conveyance of goods by other carriers beyond the 
liuiito of the railway would be received only for tbe con- 
venience of couHii^ners, for the purix>se of being paid to aoch 
other carriei-^; and ''the company would not be responsible 
for any loss, damage, or detention that might happen to goods 
fio sent by them, if such loss, damage, or detention oceuirsd 
beyond their said limits." The contract was made with the 
Great Western Railway for the conveyance of the goods from 
Bath to Torquay; and the goods having been destroyed by fire 
at Bristol, an action was brought against the Bristol' and 
Kxeter. The contract being an entire contract made with the 
Great Western, the plaintiff was held to have no recourse 
against the Bristol and Exeter; but it rather appears from the 
judgment that if the action had been brought against ihs 
former instead of the latter, the conditions, excepting the one 
as to fire, would not have protected them from liability. In- 
deed, Baron Watson says so cvpresAly: '* The true mode (he 
says) of ascertaining the meaning and effect of the note and 
condition i.«« by considering the case as if the action had l>eeu 
brought against the Great Western Railway Company for a 
loss or injury to the goods, other than by fire, whilst on the 
journey between Bristol and Exeter. In that case, would the 
Great Western Railway have been liable! I think it would." 
That is exactly the case which has occurred here. The defen- 
ders, having undertaken the whole distance, were unreasonable 
in stipulating that beyond Perth it should be done at the pur^ 
suer's risk — in other words, that he should have reconrse 
against them for the first forty miles or so of the journey, and 
not as to the remaining 380. The condition is therefore void. 
Tlie defenders are liable for the unreasonable and unexplained de- 
tention which occurrecl somewhere south of Perth; and the judg- 
ment of the Court is in favour of the pursuer, with expenses. 

Act. Clark F, Writer, Forfar. Alt, Grant. 
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4th Juni, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb SHKBirr Sxith.) 



Mrs Jane Graham-Gilbebt and Husband i;. James 

Russell. 

Superior and Yaaaal — Sequestration — Discharge. — A 
vassal became bankrupt and was sequestrated^ he being 
ia arrears of his feu duty at the time. The superior 
raised an action for the arrears after the vassal had 
been discharged and reinvested in his estates. Held^ 
that the personal obligation in the feu contract to pay the 
feu duty had been discharged under the terms of the 
Bankrupt Act^ and action dismissed. 

The parsuers sued the defender for £20 18s 5d, being the 
half-year's feu duty and proportion of public and parish 
burdens due by him at the term of Whitsunday last to 
the parsuers, for ground situated at Phoenix Park, Glas- 
goisr, after deduction of Income Tax thereon; as also the 
suoQ of £20 15s 2d, being the half-year's feu duty and 
proportion of public and parish burdens due by him at 
Martinmas last, after deduction of Income Tax. 

The defence was a denial of resting owing, and an 
averment that the defender was sequestrated under the 
Bankruptcy (Scotland) Act, 1856, and Acts explaining 
or amending the same, on 17th April, 1861, and that he 
had been discharged of all debts and obligations con- 
tracted by him, or for which he was liable at said date, 
on a composition of 6d per pound, conform to deliver- 
ance by the Sheriff of Lanarkshire in said sequestration) 
dated 14th September, 1861. 

The record was then closed, and parties' procurators 
having been heard, the Sheriff-Substitute pronounced 
the following Interlocutor: — 

Having considered the closed record and whole process, and 
having heard parties' procurators thereon. Finds that the 
defender does not deny that he is the pnrsners' vassal on the 
ground for which feu duty is claimed, nor does he deny the 
amount of said feu duty as stated in the summons: Finds the 
defender admits that he is now re-invested in his estates: Finds, 
therefore, that the defence stated is no answer to the pursuers' 
daim: Repels the defences, and decerns against the defender 
in terms of the conclusions of the summons: Finds him also 
liable in expenses, allows an account thereof to be given in, 
and remits the same to the auditor of Court to tax ami report, 
and decerns. 

This Interlocutor was appealed, and parties' procura- 
tors having been again heard, the Sheriff (Sir Archibald 
Alison) pronounced the following judgment: — 

Having heard parties' procurators under the pursuers* appeal 
upon the Interlocutor appealed against, closed record, and 
whole process, Finds it now admitted that the copy of the 
defender 8 title in the pursuers' chartulary is correct: Finds, 
on the merits, that it is admitted that the defender became the 
pursuers' vassal in the feu libelled on, the fen duty payable for 
which, by the feu contract, is £20 13s 5d half-yearly, and that 
the feu duty claimed under the present action is that due at 
Whitsunday and Martinmas, 1861: Finds that it is pleaded in 
defence that the defender was sequestrated under the Bank- 
rupt Act on 16th April, 1861, and that he got his discharge 
under that sequestration on payment of a composition of six- 
pence in the pound, on 14th September, 1861: Finds it 
pleaded in point of law by the defender, in these drcumstances, 
that the discharge obtained by him under the sequestration 
out off all daims against him at the instance of any creditor, 
upon any groond whateveri for debts due or obligations ooa* 



traoted by him prior to the date of the sequestration, except 
for the composition; that, in the present case, the obligation 
to pay the feu duty was contracted prior to the sequestration, 
although the terms of payment of the sums now demanded in 
virtue of that obligation have emerged subsequent thereto; 
and that the Bankrupt Act has made provision for such a case 
by directing future payments under prior obhgations to be 
valued, and authorising the creditor to rank for tiie amduut of 
the valuation on the sequestrated estate: Finds it pleaded for 
the pursuer in reply, in support of the action, that these pro- 
visions in the Bankrupt Act apply only to personal claims and 
to moveable debts; that heritable rights and real securities 
over land are withdrawn from its operation; and that, as the 
defender has been re-tnvested in the estate on payment of the 
composition, and stands in the public records as the pursuers' 
vassal in the feu libelled, he is liable for the feu duties payable 
under the feu contract subsequent to his sequestration: Finds 
it averred, and not denied, that the trustee on the defender's 
sequestrated estate declined to take up or interfere with the 
heritable property in question, for which the feu duty is now 
claimed, as it was burdened beyond its value: Finds, in point 
of law, where a superior grants a feu right to a vassal, he is 
clothed with a double security for his right to the feu duty or 
casualties payable firom the Ismd— one, a personal daim agunst 
the vassal and his heir in the feu, for the amount of the feu 
duty or other prestations under the feu contract; and the 
second agiunst the land itself, to be made effectual by a Decla- 
rator of Irritancy, in the event of the vassal allowing two 
yean' feu duty to run into a third unpaid: Finds that the per- 
sonal obligation on the defender for feu duties, though payable 
at a term subsequent to the sequestration, has been cut off by 
the express wonls of the Bankrupt Act, but that the real 
security, arising from the right of the pursuers vindicating the 
land, remains untouched: finds that the present action is 
r^ited.on the personal obligation undertaken by the defender, 
which is struck at by the discharge obtained by him under 
the Bankrupt Act, and not upon ti^e real right vested in the 
pursuers which is untouched by that Act: Finds that it was 
competent to the pursuer to have claimed on the defender's 
sequestrated estate for the ascertained value of the feu duties, 
and drawn a dividend or composition effeiring thereto; and 
that the fact of her not having done so, wiU not re-invest her 
with a right to the fuU annual feu duties, in the face of the 
discharge obtained by the defender under the Bankrupt Act, 
which applies expressly to all debts due, or obligations con- 
tracted, prior to the date of the first deliverance in the seques- 
tration, though not prestable till after it: Finds that the whole 
estate of the bankrupt, carried by the sequestration, indudlng 
the feu in question, was, by the force of the statute, vested in 
the trustee, but that the trustee, having declined to take up 
the fen or interfere with the property, and the defender having 
in no way interfered with it since his discharge, the defender, 
in virtue of his discharge, became re-iu vested in the estate as 
it stood in the person of the trustee; and that being so, he is 
protected from the personal claim for the feu duty by the force 
of the Bankrupt Act, and that the pursuer can only now vin- 
dicate his right as superior to the groond by a Declarator of 
Irritancy, o6 non aolutum, canonem: Therefore, alters the Inter- 
locutor complained of, sustains the defences, and assoilzies the 
defender from the action, reserving to the pursuer to proceed 
as accords of law for vindication of her right as superior to the 
property itself in the proper Court; but on the question oi 
expenses, in respect of the novelty and difficulty of the question 
at issue, where the rights of a superior by the feudal law have 
for the first time been brought in collision with the rights of 
a discharged bankrupt as declared by the Bankrupt Act, and 
of there being no express decbion of any superior Court on 
the point, finds no expenses due, and decerns. 



Act, A. L. Graham. 
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5th Jmrs, 1862. 
SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bkll.) 



Butler & Smith v. Moltkeux. 

ProceM — EvideDce — Productions. — Documents in a 
pursner*8 possession prior to raisinfj an artion^ hut not 
produced before the closinr^ of the record (see BortJiwick, 
6th Dec.^ I^GIJ, refused to he received afterwards. 

Process — Eviilence — Parole proof — Oath of reference. — 
An account sued for teas found to he prescribed, and 
proof of the restinrj owing restricted to the writ or oath 
of the debtor. Held, that as a reference to oath impHed 
a judicial contract, and might exclude review; and as it 
was now competent to examine a party in a cause as a 
fcitucssy it was not necessary to give in a minute of refer- 
ence, and that the party should be examined as a witness. 

See Supra, page 23. 

The pursaers now moved that thej should be allowed to 
lodge in process fonr letters addressed by the defender 
to the parsners. This motion was opposed bj the de- 
fender on the ground that these letters had all along 
been in the pursuers* possession. 

Parties* procurators having been heard for and against 
the motion, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procurators on a motion for the pur- 
suers that they be allowed to put into process four letters 
received by them from the defender previous to the institu- 
tion of this action, and which have ever since been in their 
custody, for reasons stated in the annexed Kote, refuses the 
said motion. 

Note. — The letters which the pursuers wish now to be 
allowed to put into process are with the view of proving 
script the resting owing of the debt sued for. The pursuers 
were certiorated by the minute of defence both that the resting 
owing was denied, and that the defender pleaded prescrip- 
tion. After this minute had been lodj^, both parties were 
allowed, of mutual consent, by the Interlocutor of 29th Octo- 
ber last, six days to make productions, and the pursuers did 
make certain productions accordingly with a view to establish 
their claim, but withheld the letters now in question. By 
the 5lBt sec. of the Act of Sederunt of Uth June, 1839, it is 
made imperative on parties to produce with their pleadings, 
before the record is closed, "all writings in their custody or 
within their power not already produced on which they mean 
to found." And by the 56th sec. it is enacted that when the 
record has been closed "no new productions within the power 
of the party shall be allowed or received under the exception 
of res noviter veniens ad notitiam." It has been the invari- 
able practice in this Court to give effect to these enactments, 
and to refuse to receive, unless of consent after the record has 
been closed, productions directly bearing on the grounds of 
action which have all along been in said parties' power. But 
it was argued for the pursuers that this practice should now 
be altered in virtue of the recent decision of the Court of 
Session in the case of Borthwick, 6th December, 1861. The 
Sheriff-Substitute has carefully considered that case, and finds 
nothing in it subversive of, or contrary to, the foresaid esta- 
blished practice. No doubt the Court there allowed certain 
documents recovered in modum probationis in the course of a 
proof on commission to be received into process. But the 
ground on which this was allowed by a majority of the Judges 
was, as the rubric bears, that the documents had not been, 
previous to the dosing oi the record, in the power of the 
party in the sense of the judicature act and relative Act of 
Sederunt. It is true that several of the Judges were of 
opinion that these acts, which contain enactments similar to 
the Sheriff Court Act of Sederunt, did not mean to exclude 



the production of documents, though in a party*s 
which did not bear upon the foundation or grounds of the 
original daira or defences, but only on incidental matters of 
fact as to which disputes had arisen, and a proof been allowed 
after the record was closed. There was no express decision, 
however, (riven upon this point, and the Lord Justice-Clerk, 
in particular, emphatically said, — " It is utterly impassible 
for me to arrive at the conclusion that any document in the 
fiossesflion or power of a party, and whidi is manifestly im- 
portant and necessary to support his averments on record, can 
be produced after the record has been closed." Whatever 
latitude, tlierefore, may be allowed to parties in the pvodoe- 
tion of documents in modum probationis on incidental qaes- 
tions ariftin^ unexpectedly in the course of a litigation, it ■ 
plain that Borthtoick's case makes no infringement on the 
rule that documents material to the cause, as originally hud, 
cannot be received from a party after the recoid has bees 
closed if they were within his power a6 initio litis. 

Thereafter the pursuers further moved that tbej shotikl 
be allowed to examine the defender as a witness in cons, 
to which motion the defender objected, and, after a 
hearing, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having considered the motion made by the pursuers fo be 
allowed to examine the defen<ler as a witness in oavaa, wilfc 
the defender's objections to said motion, Finds that, by tfe 
Sheriff- Depute's Interlocutor of 3d February last, the pjsa of 
prescription was sustained, and the pursuers were restricled t» 
a proof of the resting owing of the account libelled only by tht 
writ or oath of the defender: Finds that all parole proof was 
thus excluded, and the defender is not bound to undergo asy 
examination merely as a witness or otherwise than under 
a reference to his oath, which implies a contract that his depo- 
sition shall be final as to the facts of the case: Finds that it if 
provided by the 84th sec. of the Act of Sederunt, 11th July, 
1839, that ** in all cases where the oath of the party is re> 
quired, the party by whom the reference or deference is aads 
must either subscribe, along with his procurator, the papa ia 
which the requisition is made, or sign a separate wrtting to 
that effect, to be produced along with the paper, or jndiosfly 
adhere to the reference in presence of the Sheriff:** Finds that 
the pursuers, not having complied with these provisions, an 
not entitled to examine the defender in the manner proposed, 
and refuses the said motion. 

Against both these Interlocutors the pursuer appealed; 
and, after a hearing, the Sheriff (Sir Archibald Abaott) 
pronounced the following judgment: — 

Having heard parties' procurators under the appeal fbr tht 
pursuers upon the Interlocutor of 17th April last, findiag 
that the pursuers are not entitled to examine the defender as 
a witness, in respect they had not lodged a minute of rsfir* 
ence referring the causes to his oath: Finds that, nnder tlw 
Act 1579, the pursuer of an action for payment of a prescribed 
account may still prove bis case after the three years haw 
elapsed, but that he can only do so by " the writ or oatk cf 
the debtor:^* Finds that before the Evidence Act was passed, it 
was not competent to examine a party to a cause as a witness 
in eatua at all, and therefore it was necessary, by the Act of 
Sederunt, 11th July, 1839, that where the oath of a party 
was required, the party referring should lodge a minute oif 
reference, signed by him, referring the matter to his op- 
ponents oath: Finds that it is now competent, under the 
Evidence Act, to examine a defender on oath as a witness ts 
catiaa at the pursuer's instance, as allowed by the Act 1579: 
Finds that it is thus competent, in such a case hs the present* 
for the pursuers to examine the defender as a witness in oauta, 
without lodging a minute of reference of the whole cause to 
his oath, although they must prowe their case by the defenders 
writ or oath, seeing, as ha<; been already decided, no c»ther 
proof is competent: Finds that it is restricted to the final and 
regular review of the decision, pronounced in the cause by 
the Supreme Court, under an advocation thereof, that tbs 
pursuers should be allowed to prove their case by the defen- 
der's writ or oath as a witness in eausa^ without being obliged 
to lodge a minute of reference, seeing if a reference of the 
cause is only made nnder a minute^ and sustained by tbs 
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Court, it becomes a judicial contract to abide by what is 
sworn to in the oath, and it may be doubtful how far the 
Supreme Court could review the previous Interlocutors in the 
cause, or whether parole proof could thereafter be allowed, 
even although the higher Court should deem it competent, 
and, at all events, the pursuers have a right to avoid such 
doubtful questions: Therefore alters the Interlocutor of 1 7th 
April last, complained of, and finds it competent for the pur- 
suers to prove the resting owing of the account by the writ 
or oath of the defender as a witness, but by that mode and 
by that witness only without lodging a minute of reference of 
the cause to his oath, and remits to the Sheriff-Substitute to 
fix a diet for taking such proof accordingly, and do thereafter 
as to him shall seem just; and upon the appeal for the pur- 
suers against the Interlocutor of 10th April last, refusing the 
pursuers' motion to be allowed still to lodge in process the 
four letters addressed to them by the defender, prior to the 
institution of the action, and which have been all along in the 
pursuers' possession, adheres to the said Interlocutor for the 
reasons stated by the Sheriff-Substitute, as also those in the 
following Note, and dismisses the appeal 

NOTB. — ^The present decision relates only to the mode of 
taking the defender's oath. The pursuers must equally, in 
the mode now allowed by the Sheriff, as under a regular 
minute of reference, prove their entire case in the absence of 
writs by the defend^s oath, that it the constitution at well as 
the resting owing of the account. On the other point of the 
pursuers* motion stUl to be allowed to produce the letters, the 
Sheriff is of the opinion that under the decision in the case of 
JBorthwickf 6th December, 1861, production of documents 
within the power of a pursuer are competent though not 
produced before the record \b closed, if they go to elide a 
defence, not to support the action; but no documents can be 
more justly held to be in support of an action than letters, 
which, being the defenders writ, and relating to the subject 
matter of the action, are founded on as implying an admission 
of the debt against which prescription was pleaded. 

Act» W. P. Allasdioe. AU. Alex. Watt. 



5th June, 1862. 

COMMISSARIAT OF FORFARSHIRE. 

(Mb J. Guthrie Smith, Commi88ary-I>epnte.) 

Mrs Ejbkaldy, or Grant, and William 
KiKKALDY, Competing. 



Succession — Next-of-Bjn— Executor — Dunlop's Act — 
18th Vict., c. 23. — A next-of-kin is entitled to the 
office of executor in preference to the father of a 
predeceasing daughter^ who takes one-half of the suc- 
cession under Dunlop's Act, 

In this case the administration of the estate of a Mrs 
Middleton, who died intestate, was claimed by her sister, 
Mrs Kirkaldy or Grant, and also by Mr William Kirk- 
aldy. Mt Kirkaldy contended that the proper person 
to be appointed executor was the party having the 
beneficial interest, and, as he took one-half of the estate 
under 18th Vict., c. 23, he ought to be preferred to his 
daughter, the other claimant. 

The Commissary-Depute issued the following Inter- 
locutor, to which, on appeal, the Commissary, Mr Mait- 
land Heriot, adhered: — 

The Commissary-Depute, having heard parties' procurators, 
conjoins the two petitions: Finds that the. petitioner, Mrs 
Catherine Kirkaldy or Grant, is legally entitled to the office 
of executor, to the exclusion of the petitioner, William Kirk- 
aldy: Therefore decerns her executrix dative, qua next-of-kin, 
to the deceased Mrs Janet Kirkaldy or Middleton, and dis- 
misses the petition of the said William Kirkaldy: Finds both 
parties entitled to their expenses out of the estate, subject to 
taxation^ and decerns. 



Note. — ^This competition raises, for the first time, the im- 
portant question whether a father, who comes in for one-half 
of the estate of a predeceasing son or daughter, in preference 
to brothers and sisters under 18th Vict., c. 28, sec. 3, has 
right to the office of executor exclusive of, or at all events 
along with, the next-of-kin. Mr Kirkaldy reads the statute 
thus: — "Where any person dying intestate shall predecease 
his father, without naving lawful issue, his father shall have 
right to one-half of his moveable estate, (and the administra- 
tion of the whole of it,) in preference to any brothers, or 
sisters, or their descendants.'* This is evidently too violent a 
rendering of the Act of Parliament. The next-of-kin have 
been entitled to the office of executor from the earliest times. 
In the Regiam Majestatem, 2, c. 38, it is said, "Gif he 
quha makes the testament nominates na man, iiie nearest 
of his kin in oonsanguinitie may offer themselves executors.*' 
The instructions to the Commissaries, akno 1666, are, ''That 
if there be no nomination of the testament made by the 
defunct, the Commissaries must confirm the nearest of kin;" 
and, finally, the Act in question, after establishing the right 
of representation in moveables in sec. 3, declares ** That the 
surviving next-of-kin of the intestate claiming the office of 
executor shall have exclusive right thereto in preference to 
the children or other descendants of any predeceasing next-of- 
kin; but that such children or descendants shall be entitled to 
confirmation when no next-of-kin shall compete for the office." 
Therefore, so far frodS giving any countenance to the notion 
that it was meant to deprive the next-of-kin of the right of 
administration, competent to them under the old law, the 
statute expressly confirms it. But then it was said that the 
right of the next-of-kin was not a right of blood, but a right 
arising firom their having in the general case the beneficial 
interest in the estate to be administered, and cessante ratione 
eetsat lex— a principle given full effect to in 1755, when the 
Court, in Lord Crawford's case (M. 3818), preferred to the 
othce of executor a general disponee, although not named 
executor by the defunct. Mr £rskine says that this case was 
BO decided " because those to whoni the deceased has given 
the only substantial interest in the succession ought also to 
have the right of administering it," (Inst. 3, 9, 32;) that is to 
say, the fact referred to may be accounted as a nomination of 
executors by implication. The case, therefore, only proves 
that the right of the next-of-kin can never be defeated, save 
by a testamentary writing of the defunct, containing either 
an appointment of executors expressly (as in Peacock v. Glas- 
goWf 2 8., 639), or by the implication arising from their being 
constituted universal disponees, universal legatories, or residu' 
ary legatees of the deceased. In the presence of this fact, and 
the well-established principle that an Act of Parliament does 
not alter the common law further than its words expressly 
declare, it is in vain to contend that the bare admission of a 
father to one-half of the estate, left by a predeceasing son, re- 
peats all the old law relative to administration by the next-of- 
kin. If the father is entitled to the office under s. 3, so also 
is the mother under s. 4. But the mother is not one of the 
next-of-i(in at all; consequently, under s. I, which declares 
** that the children or descendants of the predeceasing next-of- 
kin shall be entitled to confirmation when no next-of-kin shall 
compete for the office," she would be excluded by a niece or 
nephew of the deceased. Now as the right of a niece or 
nephew is secondary to that of a brother or sister, muLto 
magis, is a brother or sister entitled to exclude the mother, 
and if the mother, so also the father; for as to both the 
phraseology of sec. 3 and sec. 4 is exactly the same? It was 
also argued that as the Act makes no reference to the widow's 
half, a case might occur in which the next-of-kin would take 
nothing; for if the intestate left a widow, and predeceased his 
father, the two would divide the succession between them to 
the exclusion of the brothers and sisters, or their descendants. 
It rather appears, however, that this is not a right interpreta- 
tion of the statute. The relict's share is not a right of succes- 
sion' at all, but vests in her as the surviving member of the 
partnership in the commumio bonorum constituted by the 
marriage. On this principle the jus relictae does not need 
confirmation. The Act seems only to deal with that part of 
the succession of the defunct requiring to be diverted into 
such 'channels as are appointed for it ex lege, that is to say, 
succession of property so-called, and exclusive of both the jus 
relictae and the children's Ugitim. The moveable estate 
spoken of in the Act means the whole free moveable estate on 
which the deceased might have tested (s. 9). This, however is of 
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no moment in this case; for the oext^Mdn daiming the office 
lia^e a lubstantial interest in the aucoession of the deceased. 
As a mafcter of expediency, it perhaps might have been desir- 
Able to have given the office to the unsuooessful daimant; 
but the Commissary-Depute has with some reluctance come 
to the oondurion that it is impossible to interpret otherwise 
this very pecuHar Act of Parliament. 

Act, Whttb. AU, Lowbok. 



5th Jun; 1862. 

SHEBIFF COURT, PAISLEY. 

(Mb Sbkbut Camfbill.) 



Mart Furdib and ALEXAin>EK Purdie, her Admini- 
Birator-in-lAW, v, Wiluam Kellt. 

Damages— Personal Injuriefl— 7th and 8th Vict., cap. 
16; 19th and 20th Vict., cap. fi%,— -Circumstances in 
which damages awarded to a mill-worker for injuries 
caused by the machinery being unboxed. 

The pursuer, a minor, with consent of her father as her 
administrator-in-law, saed the defender, a mill-owner at 
Barrhead, for £300 sterling, as damages and solatium 
sustained by the pursuer through the fault, negligence, 
and carelesBnesB of the defender, or others for whom he 
was responsible, in so far as being in the defender's em- 
ployment, working at a self-acting spinning machine in 
motion, her right hand was caught by the wheels or 
gearing, and her fingers so crushed that they had to be 
amputated, and her hand much bruised and injured, 
which injuries had been occasioned in consequence of 
the gearing of the beadstock of the acting mule not 
haying a cover or guard, and being improperly con- 
structed and unfenced, and the passage between the 
machine and others being narrow, and insufficient, and 
dangerous, in yiolation of the Factory Acts. 

The record was made up by condescendence and 
defences. 

The defence was that the accident was caused by the 
pursuer's own fault or negligence, in having recklessly 
or carelessly thrust her hand into the machinery, not 
while she was at work, but when amusing herself. 

The record was then closed, and a proof before answer 
was allowed to both parties. Proof having been led, 
and parties' procurators heard, the Sheriff- Substitute 
pronounced the following Interlocutor: — 

Having considered the doBed record, proof, prodactions, 
and whole process, and heard parties' procurators thereon: 
Finds that on and for sometime prior to the 21st January, 
1800, the pursuer, Mary Purdie, then a child of thirteen years 
of ape, was employed by the defender as rovo-piecer at a self- 
acting spinning machine, within his cotton mill at Ferenese, 
Barrhead: Finds that in accordance with the usual practice in 
the said cotton mill, the pursuer had occasion, in pursuing her 
w(»rk as a rove-piecer, to go by a narrow passage, known as 
" the centre back pass," past the back of the head stock of the 
said spinning machine, and certain wheels at the back of said 
head stock, in order to put in the rove: Finds that two of said 
wheels are toothed, and revolve upon each other with an in- 
ward motion: FimU that on the said 21 st January, 1860, when 
the occurrence libelled is said to have taken place, the said 
wheels were unfenoed, and without shield or guard of any kind, 
and that in consequence they were dangerous to the said pur- 
sner, as the rove-piecer employed at the said machine: Finds 



that upon that day the pmsaer was in the nid 
jmn, in the usual ooorse of her employment^ and thai when 
she was so there, her right hand was caught in the said wbaeh, 
and the first tluee fingers thereof so crushed and m>ngind 
thereby down to the knucle joints that they had to be ampii- 
tated, her little finger being from the said cause partisJiy 
injured, and part of the bone of the top joint thereof taken ctt 
Finds that the same day, or very soon afterwarda, the said 
wheels and all similar wheels in the said cotton mill were 
fenced or *' boxed in " and that for some time prior to the above 
accident, the gnaids or boxes lor these wheels had been lying 
in the miU nnosed: Finds, that in not having fenced or based 
in the said two wheels, the defsnder failed in exerciaing das 
care and cantioii for the protection of the said pursuer as a 
rove-piecer in his said mill; and failed to comply with the re- 
quirements of the Factory Act, 7 and 8 Vic cbap. 15, sec. 21, 
which requires such wheels to be securely feaoed: Finds, thst 
in consequence of the defender's said failure to fence or box in 
said wheels, the pursuer has suffered great iiyury and damage: 
Finds, in point of law, that the defender's said fSailnre^ as 
averred on record, and established in evidence, is relevant, sod 
sttflident to infer culpable negligence, or fault on his part, and, 
therefore, finds that the defender is liable in reparation to the 
pursuer, Mary Purdie, and to her father, Alexander Poidie, 
as her administrator-in-law, and joint pursuer of this action; 
SBBoenoa the damages at £iO sterling, and decerns therefor 
against the defenden finds the defender liable in ezpoises; 
aSows an account to be given in, and remits the same when 
lodged to the auditor of Court to tax and report 

Note. — The long period which has intervened between the 
date of the occurrenois^ in respect of which the pursuers daim 
damages, and the raising of the present action, ib certainly 
most unfortunate; for not only has important testimony been 
lost, owing to the disappearance of valuable witnesses, but the 
evidence adduced is less pointed and satisfactory than oonld 
have been desired. There are circumstances of real evidenoi 
in the case, however, which so far diminish its obscurity. The 
female pursuer was a chUd of 13 years of age at the period in 
question, and was employed as rove-piecer at a self-acting spm- 
ning machine in the defender's work. The " centre back pea" 
or way between the back of the head stock of the machine at 
which she vrrought and the similar machine which stood next 
it, and the frame of which was then standing, though the 
machine itself was not as vet set agoing, was very narrow, not 
exceeding at the back of the heful steck of her maAhine 15 
inches in breadth; consequently, the rove-piecer in passing, 
had little room; and in so passing, or in standing at the back 
of the head stock, she was in dose proximity to two toothed 
wheels revolving on each other, these being parts of the ma- 
chine driven by steam-power at which the pursuer wroogli^ 
and being the wheels by which confessedly she lost her fingen. 
For these wheels, shields or boxed-in covers were provided, 
and as the wheels themselves were undoubtedly capable of 
effecting serious mischief, they were exactly such as the Fso> 
tory Act of 7 and 8 Vic., cap. 15, sec 21, requires to be so 
guarded, as being parts of the machinery " near which child- 
ren or young persons were liable to pass or be employed.* 
From the afternoon of the day on which the child was hurt 
these and all similar wheels in uie defender's works have been 
boxed in; but unfortiuiately, though the covers or boxes wers 
lying under a window-sole in the factory, ready for use, at the 
time, they were not put on until she had been injured. The 
defender was desirous to make it appear that the machine in 
question had only been started for a few days, and thai the 
delay in putting on the covers arose simply from a reasonable 
wish to see that the wheels wrought well before they were 
finally covered in, but not only was there little force in this, as 
it apiiears the covers lift off and on at pleasure, but it is proved 
by the pay-sheet put in by the cashier of the defender that the 
machine had been going at least thirty-two days, i,e. neariy 
five weeks at the date of the accident, the pursuer having 
earned wages in rove-piecing at self-actors on that number of 
days prior to the accident, and never having been so employed 
at any machine except that in question; nor is it said that say 
operations were going on during or after that {leriod which 
the boxing-in of the wheels would have interfered with. The 
defender next maintains two very inoonsistent proposition»— 
Ist, that the wheels were not dangerous, and that Uie "ouatre 
back pass" was perfectly safe; and 2d, that the rove^piecers 
were strictly prohibited from going through the centre back 
pass. Viewing the evidence as a whole, i& Sheriff-Substitute 
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is Bfttisfied tbat the wheeite were dan^roua, especially in the 
case of a child worker, and unless such had. been the case he 
would ask why covers had been provided for all such wheels 
in the self-acting machines. That the juvenile rove-piecers 
would be near them, and would be likely sometimes to pass 
them is clear enough, and even if a general order was issued 
against passing the head stocks in which they were placed, in 
dealing with children, the wheels should have been guarded. 
But what is the amount of the evidence as to the prohibitions 
against the rove-piecers passing these head stocks? It is said 
to have proceeded from Mr M'Murtrie, the spinning nuuiter in 
the defender s work, and he says that he warned all the rove- 
piecers, and the female pursuer amongst them, and that he 
trosted to the "guider" or ''minder" of each machine to 
enforce his orders. But the prohibition, if ever announced, 
was a perfect mockery; the inveterate practice of the mill was 
for the rove-piecer, in roving, to pass the head stock. Mr 
M'Murtrie admits he saw them do it without checking them, 
and he camiot specify the name of any rove-piecer who obeyed 
his orders, by taking a different course, instead of passing the 
head stocks. (Proof, pp. 16, 17, 18.) It may be added that 
all the different practical operatives from other works, ad- 
duced as witnesses, hine tnde, assume that the rove-piecer 
would have occasion to pass the head stock. If this is so, 
there can be little room for doubt that the wheels should have 
been covered. It is said, however, that the female pursuer 
was not engaged in rove-piecing when she was hurt, but that 
while ftTpiming hsrsclf she recklessly put her hand into the 
wheels which crushed it. The pursuer says that she had put 
in rove for her brother, Alexander Purdie, and for Mrs Cald- 
well, the two piecers at her machine, and that when doing so, 
Alexander Wason, the guider or minder, called to her suddenly 
to put in rove for him, he taking charge of the upper portion 
of both sides of the mules next the head stock, and that in 
her haste to do so she ran up to the centre back pass, and in 
passing the head stock there her hand was caught in the 
wheels and hurt. Alexander Purdie, her brother, corrobo- 
rates these statements in all their essentials, deponing that he 
heard Wason give her the order; that she ran to fulfil it, and 
that almost immediately thereafter he heard her cry of pain, 
as she was caught in the wheels. Most unfortunately Wason, 
who has since enlisted as a soldier, has left the country, and 
his evidence cannot be got. Mrs Caldwell, the other piecer 
at the machine, is relied on by the defender to contradict this 
positive testimony. She says that the child did not fill up 
rove for her that morning, and that she had no work to do. 
But, on being pressed, she admitted that she did not know 
whether she might not have to put on rove for her brother 
Alexander. She adds that she was standing near Wason, 
and that she would have heard him order the pursuer to put 
on rove if he had done so, while she depones she heard no 
such order given. But this, after all, is negative evidence 
against positive. And not only is such evidence of little 
weight, especially after the lapse of nearly two years from the 
occurrence in question, and in relation to a matter so little 
remarkable in itself as readily to escape observation. But it 
may be observed further, that persons in Mrs Caidwells posi- 
tion are generally singularly unobservant, and their percep- 
tions of things not immediately connected with themselves 
blunt and doll to a degree almost incredible to better educated 
people. This is illustrated by what she says .about rove-piecers 
passing the head stocks in the mill; for she asserts that when 
the whole machines in the flat were in motion, she never saw 
the rove-piecers passing the head stocks even after they were 
guarded, and that it was the practice for them to go up the 
"fore pass'' when roving. Now, this is inconsistent with the 
whole strain of the evidence, and even with the evidence of 
M'Murtrie, the spinning master, whose statements are quite 
inconsistent with it. The same remarks apply to the evidence 
of Mary Muirhead, (proof, page 33,) who is equally far wrong 
as to practice. Indeed, one can scarcely get rid of a suspicion 
that their tesUmony is characterised by a certain partisanship 
on behalf of their master, the defender. These remarks, if 
well founded, would aeeaax to reduce to little importance the 
story told by Mrs Caldwell and 3Vl.ary Muirhead that the 
pursuer was playing about shortly l)efore the acciJeut, and 
came running up to them with her hands black with grease, 
and that the grease must have been off the machinery, as it 
was the only |dace where such grease existed about the place. 
Now, no one else in that busy flat saw the pursuer playing 
aboutj and dirt and grease might surdy be found on a rove- 



pieeer^s hands though she had not been touching the danger- 
ous wheels in question; and although she had been playing 
herself some little time before the accident, this does not con- 
tradict the evidence of Alexander Purdie, that she was after- 
wards roving for him, and called by Wason to put in roves 
for him, near the head stocks, whereby she came in contact 
with the wheels. On the whole, it is thought that the pur- 
suer was in the flat, in attendance on her work, and that 
there is nothing to show she was doing anything else except 
her work when she was caught and hurt. It is not pretended 
that there was anything implying dischaige of the pursuer's 
claim of damages, if she was ever entitled to demand them. 
But the medical attendance afforded her, and the consideration 
shown by the defender in giving her employment for a long 
time subsequent to the accident, must form grounds for aba- 
ting the damages allowed; and as the girl's appearance and 
health indicate that she may stiU earn a livelihood, though by 
more limited means, and under less favourable conditions than 
before the accident, the Sheriff-Substitute thinks £40 a reason- 
able amount to decern for. 

This Interlocutor was appealed, and having heard 
parties' procurators, the Sheriff (Mr Patrick Eraser) 
pronounced the following judgment: — 

The Sheriff having heard parties' procurators on the defen- 
der's appeal, and considered the appeal for the pursuer, made 
avizandum, and thereafter considered the proof, productions, 
and whole process, dismisses the appeal, adheres to the Inter- 
locutor appealed against, Finds no additional expenses due .to 
or by either party, and decerns. 

Note. — The defender contended that the summons was 
irrelevant, and even though relevant, that it was not sup- 
ported by the evidence. The Sheriff is of opinion that he is 
wrong in both of these contentions. The condescendence avers 
that the pursuer was in the employment of the defender as a 
rove-piecer in his cotton mill, and that while in the course of 
said employment she received the injury of which she com- 
plains " in consequence of the fault, negligence, and careless- 
ness of the defender," as set forth in Uie record. This is a 
relevant statement to go to proof. The proof establishes tbat 
certain wheels at the back of the head stock were intended to 
be covered or fenced, and were not so, and that in consequence 
of this the pursuer's fingers were caught by the wheels and 
were crushed and mangled. Tliat these wheels were danger- 
ous, and ought to have been fenced, there can be really iio 
doubt, when the proof is fairly considered; but perhaiis the 
best proof that they were dangerous, is the fact that the pur- 
suer was injured by them. Now, at common law, and in- 
dependently altogether of the Factory Act, *'when a master 
employs his servant in a work of danger, he is bound to exer- 
cise due care in order to have his tackle and machinery in a 
safe and proper condition so as to protect the servant against 
unnecessary risks." (Lord Chancellor in Barton^iill Coal 
Co. v. Eeid, 3, M'Queen, p. 288.) No doubt the Factory 
Acts add additional force to this common law obligation by the 
imposition of penalties, and the Sheriff concurs with the Sheriff- 
Substitute in holding that the 21st sec. of the 7th Vict., cap. 
15, as explained by the 4th sec. of the Amendment Act 19th 
and 20th Vict., cap. 38, is applicable to the wheels in ques- 
tion. But it was said that even assuming that the defender 
here was bound to guard this machinery, he is not liable in 
damages to the pursuer, because she had no ri^ht to be near 
the machinery at the time when the accident happened, and 
was amusing herself, and the witnesses Ann Campbell or 
Caldwell, John M'Murtrie, and Mary Muirhead, gave some 
countenance to this by their evidence. But Ann Caldwell's 
evidence is contradicted upon other points by the evidence of 
several rove-piecers as to whether they passed the head-stoclc, 
and as to whether they were told not to pass it. And so 
likewise the evidence of John M'Murtrie and Mary Muirhead 
is not coneistent with that given by several witnesses. The 
Sheriff cannot, therefore, hold it to be proved that the pursuer, 
by her own carelessness, brought down tlie calamity upon 
herself. There is one feature of the case which calls for some 
notice. The accident took place in January, 1860. The pur- 
suer, in consequence of it, was off work for nearly three 
months, during which time the defender paid her her wages, 
as if she had been working, and then she returned to the 
defender's service and continued in it for nearlv a year without 
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making any claim for damagea, and the action ia only raised 
in Apnl, 1861, apparently on aooonnt of her haying been dis- 
missed from the defender's serrioe. Ail this may not be a 
bar to the action, but it certainly is a reason why the damages 
ahocdd be made moderate. Damages for the loss of three fin- 
gers, and an injary to a fourth, to a person who must earn her 
livelihood by manual labour, cannot be said to be otherwise 
than moderately estimated when decree is given for only £40. 
The pursuer having ^led in her appeal to get a larger sum 
awarded, no additional expenses are found due. 

Act. Thomas M'Robkbt. Alt. Bobiebt M'Vablanb. 



9th Jvurz, 1862. 
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William Hamilton and Others (ClarVs Trustees) v. 
PoTTBR, Wilson, & Co. 

Clause — ConstructioD. — A clause in a contract of co- 
partnery, providing that any dilutes or differences 
between the parties or the trustees, etc., of a deceased, 
insolvent, bankrupt, or ejected partner, should be re- 
ferred to two persons to be mutually named; failing 
their being so named, an application was to be made to 
the Sheriff, A partner retired under certain conditions. 
Two years' after his retirement he died. His trustees, 
believing that there was a balance due, presented a 
petition to have the Company ordained to concur in 
naming an arbiter.^^Held, and acquiesced in, that the 
partner who had retired having been at that time in 
none of the categories indicated in the clause, the peti- 
tion was incompetent, and dismissed, 

Ths late Mr Charles Clark, merchant in Glasgow, was 
for some time a partner of the firm of Potter, Wilson, 
& Co. The contract of copartnery was dated 14th Feb- 
mary, 1851, and Mr Clark retired from the company on 
2lBt September, 1854. His retirement, and the terms 
and conditions under which it was done, were arranged 
by a joint minute. Mr Clark died in 1856. Under that 
minute Mr Clark's trustees, alleging that certain sums 
remained due to Mr Clark, had endeavoured to arrange 
extra- judicially; but this failed, the defenders alleg- 
ing that, in place of there being any sums due to Mr 
Clark's trustees, they were indebted to the defenders 
in considerable sums. This inyolved an accounting; 
and the trustees believing that the contract of copart- 
nery contained a clause of reference sufficiently broad 
to include the differences between them and Messrs 
Potter, Wilson, & Co., they, founding on that clause, 
presented a petition to the Sheriff to have the differences 

settled under that clause. The clause is as follows: 

♦'Thirteenth— When, and as often as, any disputes or 
differences shall arise between the parties, or between 
them, or either of them, and the heirs, executors, or re- 
presentatives, trustees, or creditors of a deceased, insol- 
vent, or bankrupt, or any ejected partner, relative to the 
true intent or meaning of these articles, or the fulfilment 
thereof, or the obligations of the partners to the com- 
pany or each other as partners, or to the management of 
the business, or the paying out of the share of a deceased 
insolvent, bankrupt, or ejected partner, or the dissolution 



of the company, or the books and acoonnts of the oompany, 
or the accounts of the paitners in the company, or tiie 
valuation, or disposal, or sale of the stock, property, 
assets, estate, debts, and effects of the company, or the 
recovery or payment of the debts or any of the balances 
of the company's books and aflGnirs, or the winding up of 
the concern, or in any other way in relation to the 
premises, all such disputes and differences, and every 
one of them, shall be submitted and referred to the ami- 
cable decidon, final sentence, and decreet-arbitral of two 
persons, to be mutually agreed upon and named, with 
power to such persons so named to appoint an overBmaa 
in case of their differing in opinion; and in tbe event of 
the parties not agreeing on two persons as arbitera, then 
it shall be in the power of any one or more of the partia 
to make summary application to the Sheriff of Lanark- 
shire by a short petition, and tbe said Sheriff shall ban 
power, and he is hereby authorised and empowered, and 
his authority and jurisdiction to that effect is hereby 
prorogated, any law or practice to the contrary notwith- 
standing, de piano, to appoint and nominate two d iocnat 
persons to be arbiters as aforesaid, with power to them to 
name an oversman ; and such arbiters and overaman to 
be agreed on or appointed as aforesaid shall have foil 
power to take all steps necessary for bringing such dis- 
putes and differences to a just and speedy issue; and the 
awards and decreets-arbitral of such arbiters or oTersmas, 
interim or final, shall be binding and oondusive on all 
concerned.^* 

The record was made up by condescendence and de- 
fences. 

The pursuers pleaded^- 

1. The claims made by the pursuers against the de- 
fenders, and by the defenders against the pursuers, being 
only competent to them respectively, under tbe contract, 
they are each entitled to have these claims determined is 
the manner which the contract provides. 

2. The points in dispute betwixt the parties being 
essential to the extrication of the stipulations contained 
in the contract, the clause of reference to arbiters to be 
mutually chosen, though they are unnamed, is competent 
for the ascertainment of such dispute or difference. 

8. It being part of the contract that any question 
which might arise as to the amount due to or by any of 
the partners was to be determined by arbitration, the 
reference clause is binding to the effect of having snch 
questions determined as therein provided, even though 
the arbiters are not named. 

4. In the whole circumstances, the defenders are bound 
to concur with the pursuers in a reference of the dispute 
or difference which has arisen between them to arbitra- 
tion, in terms of the reference clause in the contract. 

5. Failing the defenders concurring with the pursnen 
in the nomination of arbiters for the purposes aforesaid, 
it is competent to the Sheriff to make such nomination 
in terms of the contract. 

The defenders pleaded — 

1 . The prayer of the petition that the defenders should 
be decerned and ordained to concur with the petitioners 
in entering into a submission to two arbiters, to be muta- 
ally agreed on, not being warranted by the terms of tbe 
contract of copartnery founded on by the pursuers, can- 
not be granted by the Court. 



SHEMFP COURT REPORTS. 



95 



2. Mr Clark, the puiBaeiB* constituent, having ceased 
for two years before his death to be a partner of the firm 
of Potter, Wilson, & Co., the pursners are not entitled 
to found upon the clause of reference contained in the 
contract of the company, which only applies to disputes 
between existing or ejected partners, and the heirs, exe- 
cutors, representatives, trustees, or creditors of deceased 
or insolvent partners. 

3. All rights and liabilities as between the defenders 
and the late Mr Churk being fixed and determined by 
the minute of 21st September, 1854, in which no allusion 
is made to any reference of disputes; and the contract of 
copartnery, in so feir as the late Mr Clark was concerned, 
having been superseded and put an end to by this minute, 
the pursuers are not entitled to found on the reference 
clause contained in the contract. 

4. No arbiters having been named in the contract, 
there is no valid reference, and it is not competent to the 
Court to supply the omission. 

5. The pursuers having stated no objections to the 
accounts rendered to them by the defenders, and the 
defenders being willing, and having all along been will- 
ing—just count and reckon with the pursuers, no good 
grounds have been alleged or exist for the presentation 
of the petition in this process. 

The record was then closed. 

The questions raised under the record were — ^whether 
the kind of differences which had arisen between Mr 
Clark's trustees and Messrs Potter, Wilson, & Co. were 
embraced in the arbitration clause; and whether, if they 
were so, the clause was valid and binding on the parties. 

Parties' procurators having been heard on the closed 
record, the Sheriff-Substitute pronounced the following 
judgment, which has been acquiesced in : — 

Having heard parties' procurators, and resumed considera- 
tion of the whole process. Finds that the pursuers sue as 
trustees of the late Charles Clark, who died in the year 1856: 
Finds that in February, 1851, the truster became a party to 
the contract of copartnery of which No. 9-1 is admittedly a 
printed copy, and in virtue of said contract he continued to be 
a partner of the defenders' firm of Potter, Wilson, & Co., till 
30th Jane, 1854, when, by mutual arrangement, he retired 
from the firm under the conditions set forth in the copy minute 
No. 9-2: Finds that the pursuers, conceiving that, as trustees 
of the said Charles Clark, they have certain claims against the 
defenders, have instituted the present summary action to have 
them ordained to concur in entering into a submission in terms 
of the provisions of art. 13 of the said contract of copartnery, 
whereby it is declared that, (see supra for clause): Finds that 
the pmrsuers contend that a dispute or difference of the char- 
acter contemplated has arisen between them as the "trustees 
of a deceased partner" and the defenders; but Fmds that the 
late Charles Clark ceased to be a partner of the defenders' 
firm two years before his death, and some months before the 
execution of his trust disposition: Finds that the provisions of 
the above article of the contract of copartnery, in as far as 
relating to trustees, apply exclusively to the trustees of an in- 
solvent or bankrupt partner, or of an ejected partner, or of one 
who was a partner at the date of his decease: Finds that Mr 
Clark was not in the sense of the contract an ejected partner, 
he never having been ejected from the concern under the pro- 
visions of either the third or twelfth article; and he was not a 
partner who deceased "during the existence of the copartner- 
ship,' m terms of the provisions of the sixth article, and who 
in that case would have been correctly described as "a 
deceased partner:" Finds that from the moment Mr dark 
retired from the firm, his rights and interests ceased to be 
regulated by the contract to which he was no longer a party, 
but were arranged and provided for by the mutual minute 
Ko. 9-2, m which there is no stipulation that a Bubmission 



shall be entered into in case of differences arising: Finds that 
whilst the piursners have an admitted right, in reference to the 
provisions of said minute, to institute an action of count and 
reckoning against the defenders, they have no right, not being 
trustees of a deceased partner, but only trustees of an indi* 
vidual who had ceased to be a partner two years before his 
death, to demand that the defenders shall enter into a sub- 
mission with them, in virtue of the provisions of said thirteenth 
article, which are no longer applicable, and on which Mr 
Clark himself, had he been alive, could not now have founded: 
Therefore, sustains the defence set forth in the second and 
third pleas in law annexed to the defences No. 6, and dismisses 
the action: Finds the pursuers liable in expenses, allows an 
account thereof to be given in, and remits the same to the 
auditor to tax and report, and decerns. 
Act, JoHir Stbaohan. AU. Adam Mobbisozt. 
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William Buchanan and Mandatory v. Chables Bobb» 

Public carrier — ^Edict nautce cauponea — Contract of de- 
posit. — A railway carrier and contractor was employed 
to remove furniture^ a portion of which was to be con^ 
veyed to a certain specified place. On arriving ihere^ 
no one was found to take it in charge^ and the carter 
returned with it to the contractor's quarters. It re- 
mained there for some time^ and notice was sent to the 
owner. The property remained in the contractor's pos- 
session for two and a half years, but no entry was made 
in any book regarding it, nor was any charge made fur 
storeage. The key was not delivered to tike contractor^ 
nor were the contents declared. Held, that the con- 
tractor had not been proved guilty of negligence in stor- 
ing and keeping the property, and having received no 
hire for it, he was not liable for its value on its disap- 
pearance. 

The pursuer sued the defender, a railway carrier and 
contractor in Glasgow, for the sum of £28 128 6d ster- 
ling, being the ralue of a chest and the contents thereof, 
as enumerated and set forth in an account annexed to 
the summons, delivered to the defender, 26th May, 1858, 
for the purpose of being stored in his premises, but which 
chest and contents he had failed to deliver, though 
repeatedly required so to do. 

The defence was— (1) That the pursuer, not having 
averred that he was the owner of the chest and articles 
libelled, he was not entitled to pursue the action; (2) 
That the defender denied that the chest and contents 
thereof libelled was delivered to him for the purpose of 
being stored in his premises, or that he was in any way 
responsible for the said chest or its contents. 

The record was then closed, and of consent the pre- 
liminary plea was repelled, and a proof, pro ut de jure, 
allowed to the pursuer, and a conjunct probation to the 
defender, before answer. The proof was then led and 
parties' procurators heard thereon, when the Sheriff- 
Substitute pronounced the following Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process. Finds, first, 
m point of fact, that the defender, who is a railway carrier 
and oontractori waa employed by the pursuer, Alexander 
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H'AUister BnchaiiAn, on the 26th May, 1858, to remove his 
furniture from Hillhead to Abbotsfoni and Apsley Place: 
Finds that among other articles there was a large and heavy 
chest fiUed with tools belonging to the pursuer, William 
Buchanan, which was first carted to Apsley Place, where the 
defender's carter, Hugh Cameron, was desired to take it to 
the pursuer, Alexander Buchanans warehouse in Trongate: 
Finds that Cameron did so, but as he saw no one at the ware- 
house to give him instructions concerning it, he took it on to 
the defender's yard in Brunswick Street, and deposited it there: 
Finds that Cameron was sent twice by the defender to the 
said pursuer's warehouse to inquire what was to be done with 
the chest, but he did not see said pursuer, and only left word 
where the chest was: Finds that said pursuer has deponed, 
when examined as a witness in caiua, that he oalled two or 
three days after the 26th May at the defender's yard, and saw 
the clerk there, and requested that the chest should be kept 
in a dry place, and expressed a hope that the defender would 
not charge much for the keep of it, but said, at the same time, 
that he would pay any reasonable store-rent, though no sum 
in particular was agreed on; and he has further deponed that 
he saw the defender himself on one occasion afterwards, and 
told him that as his brother (the pursuer, William Buchanan) 
had gone abroad, the chest might have to remain for some time, 
and that he hoped it would be kept dry: Finds that the defen- 
der has, on the other hand, deponed that no such conversation 
ever took place between him and said pursuer, and that he 
never saw either of the pursuers on the subject of the chest 
during the whole time he had premises in Brunswick Street, 
and was never informed that the chest was to be taken there, 
and entered into no agreement to store it: Finds that the 
defender's clerks, Robert Grierson and John Watson, who 
were the only clerks in said defender's employment in Bruns- 
wick Street in May and June, 1858, have deponed that 
nothing was ever said to them by the pursuer Alexander 
Buchanan about paying store-rent for the chest; and the first 
of said witnesses, with whom the said pursuer settled the cart- 
ing account No. 5, states that all which was on that occasion 
said about the chest by said pursuer was, that it contained 
steel, and that it had been sent to the defender's to be kept for 
a few days: Finds that the defender's clerk, James Orr, who 
went to him on 1st July, 1858, has likewise deponed that he 
never saw either of the pursuers at the premises in Bruuswick 
Street: Finds it also proved that no entry of said chest or of 
any charge for store-rent on account of it was ever made in 
the defender's books, and that the defender does not carry on 
the business of a storekeeper, and never charged, when in 
Brunswick Street, store-rent for any of his customers' goods 
which were allowed, at their request, to lie there for short 
periods: Finds that the chest was kept in a safe and suitable 
]>lace as long as the defender had premises in Brunswick 
Street, and when he left said premises at Whitsunday, 1 859, 
he removed the chest along with his own effects to the new 
premises to which he went in West Nile Street: Finds that 
the chest was there placed in a back shed, in which the defen- 
der kept his own and other persons' goods, access to wbinh 
could be had only by two doors, one of which was always kept 
locked, and the other, though open during the day, was locked 
at night: Finds that neither of the pursuers, nor any one on 
their behalf, called about the chest or looked after it from the 
latter end of the year 1858 till March or April, 1861: Finds 
that when it was then inquired for at the defender's premises 
in West Nile Street by the pursuer Alexander Buchanan, a 
search was made for it, when it was ascertained that it had 
gone omissing, and was no longer in the said premises: Finds 
that there is no evidence to show how or by whom it had been 
abstracted, but there appears reason to believe that the chest 
itself, without any of its contents, is now in the possession of 
Wordie & Co., carriers. Queen Street: Finds that, in these 
circumbtances, the pursuers aek decree against the dcfiMider 
for the sum of £28 128 (Jd, as the value of the chest and its 
<^ontents: Finds, second, in point of law, that the evidence 
does not instruct that there was a contract of locatio operUj or 
anythino: beyond a contract of deposite between the pursuers 
and delemlcr: Finds that in a contract of deposite, under 
which a corjwreal moveable ia delivered by the owner or 
depositor for custody on his account, and the depository 
engages without hire to keep it safely and restore it on 
demand, the obligation on the depository is to kf ti> the thing 
deposited with reasonable care, the diligence pres table being, 
in the word!-, of Lonl Stair, "such diligence as Uk' dejjositor 



doth in his own affidrs,** and he is responsible only for fnod 
or culpa laict, **quod dolo ecgmparcUor in jure:'* Finds thai 
the chest in question was kept with reasonable care by the 
defender, having been put into a place properly secured and 
fastened, along with his own goods, and " the ordinary dili- 
gence of a man of ordinary prudence was observed:" Finds, 
farther, that even although it could be held that there had 
been an express hiring of care and custody, no responsibility 
for the loss of the chest would attach to the defender, anlesi 
there was established against him that n^lect of naiddle or 
average care and attention which b called culpa Uvim, and no 
such n^lect has been instructed: Therefore, and undier refer- 
ence to the annexed Note, sustains the defences, and aflBoibieB 
the defender from the condusions of the action; but, in re s pec t 
it rather appears that the diest and its contents were carried 
off a considerable time before any notice of their abstractkm 
was given to the pursuers, finds no expenses due, and decerns. 

Note. — The evidence leads to the belief that the porsuers 
had no intention at first to allow the chest to remain long in 
the defender 8 custody, and that if it had been taken away 
within a few weeks or months, no charge would have been 
made for keeping it. There is certainly no proof that there 
was any hiring of custody. It is also a material circumstance 
that so negligent were the pursuers themselves in the matter, 
that, for upwards of two years and a-half, they never made a 
single inquiry at the defender regarding the chest. The 
defender was clearly not under the ^ict Nauict cauponct, etc., 
the chest not having been entrusted to him in the character 
either of carrier or inn-keeper. But, even under the edict, 
the custodier is not responsible if the loss arises from robbeis 
or housebreakers — Wattivg, June 10, 1825, and £rtk. B. iii.. 
Tit. i.j sec. 28. This would apply, a fortiori, to storekeepen; 
whilst as regards lodging-keepers, they are held not to be with- 
in the edict, and not liable for the effects of lodgers stolen out 
of the house — Belfs Princ.y sec. 236; Comyn's Digest, voce, 
"action u)X)n the case;** and Thomson, 24th January, 1820, 
Bam A Aid, p. 283. Now, there is little doubt that the 
chest in question was stolen from the defender's premises, and 
the presumption is that it was stolen by means of house- 
breaking. If the pursuer Alexander Buchanan had kept it at 
his own premises in Trongate, in the same way that the defen- 
der kept it first in Brunswick Street and afterwards in West 
Nile Street, he could hardly have been held responsible to the 
other pursuer for its loss by theft, and there seems no more 
reason for holding the defender responsible. Had the chest 
been the defender's own, he could not have taken better care 
of it than he did; and even where there has been a distinct 
hiring of custody, no liability attaches to the custodier if there 
has been no neglect, but, on the contrary, the role applies 
res peril suo domino. In the case of Trotter, Morr., p. 10,080, 
a person who had put a hired horse into a livery stable from 
which it was stolen, was found not liable for it to the hirer. 
Neither is it to be forgotten that the chest was lodced, that 
the key was never deUvered to the defender, and that he was 
never shown or told what the contents of the chest were. In 
such state of matters, Frskine, referring to the case of OastUit, 
Morr., p. 3452, says, " Where a chebt or other repository 
under lock and key is deposited, without delivering to tfa^ 
depositary the key and showing him the goods contained in 
it, he is answerable only for the repository itself, and not for 
its contents, of which he could not be said to have undertaken 
the charge." At all events, the charge undertaken was that 
only of ordinary care, and that having been given, the pur- 
suers claim cannot be sustained. 

This Interlocutor was appealed, and after hearing 
parties' procurators, the Sheriff adhered in the foUowiDg 

judgment: — 

Having heard parties' procurators under the mutual appeals 
upon the Interlocutor appealed against, and made avizandum, 
and considered the proof adduced, and whole process, adheres 
to the Interlocutor for the reasons stated by the ^^heriff-:SQb• 
stitute, as also those in the following Note, but with this 
variation, that half costs are found due to the defender and 
quoad ultra diBmisses the appeals for both parties, and de- 
cerns. 

Note.— The Sheriff has little to add to the distinct findings 
in fact, and reasons in point of law, contained in the elaborate 
Interlocutor and Note of the Sheriff-Substitirte. The material 
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facta of the case appear to be — (I) That the original deposit of 
the chest with the defender was not for hire, nor under any 
contract under which profit ordinarily accraes to the deposi- 
tary; (2) That the key of the chest was not given to the deposi- 
tary, nor was he informed what the contents of it were, nor 
how long it was to remain in his premises; (3) That having 
in *^Hi« manner deposited the chest with the defender, the pur- 
aaer made no inquiries about it for two years and a half, the 
deposit having been made in May, 1858, and the pursuer hav- 
ing inquired about it in December, 1860; (4) That in the 
interim the defender moved from his place of business in 
Brunswick Street to other premises in West Nile Street, where 
the chest was deposited in a covered shed open during the day 
but locked at night, along with other articles of a similar kind 
in the defender's premises, and that when there the chest dis- 
appeared upwards of a year after it was first deposited, and 
this fact was communicated to the pursuer when he called to 
inquire about the chest in May, 1861, three years after it had 
been deposited. In these circumstances the defender is clearly 
not liable, in respect the deposit with him not having been 
proved to have been for iirofit, prutant calpam levem only, and 
the defender appears to have taken as good care of the chest 
as he could reasonably be expected to do, or as he was in the 
habit of doing in regard to his own property of a similar 
description. The pursuer was himself mainly to blame for 
leaving the chest for two and a half years to encumber the 
defence's premises before inquiring after it, and there is no 
ground in law on which the defender can be made responsible 
for the loss of the cheut, either ex damnum fcUali, or from its 
having been stolen, as it would appear to have been from its 
having been seen elsewhere. In these circumstances, expenses 
are due to the defender, but they are modified to a half, as he 
was to a certain degree in fault Umself in not having intimated 
the disappearance of the cbest, debito tempore, to tbe pursuers, 
who might then have taken steps to trace it out, and possibly 
have recovered some of its contents. 



Act, J. M. ROB£BTSON. 



AU. W. P. AUiABDIOS. 



IOtu Jukb, 1862. 
SMALL DEBT COURT, PERTH. 

(Db Babclat.) 



Notes in Small Debt Case. 

Tii£ Cause Turnpike Trustees v. The Scottish 
Central Railway Company. 

Tampike — Railroad. — Claim of the former against the 
latter for damage done to Highway^ repelled under the 
circumstances* 

This is an action for recovery of two pounds one shilling 
and eight pence sterling, *4n name of damages caused to 
a portion of the Upper Carse Turnpike lioad, between 
Muirhalland Perth, by the defenders, or others for whom 
Uiey are responsible^ driving at least five hundred tons of 
stones from the Muirhall and Corsichill Quarries along 
the said portion of road towards Perth in the months of 
November and December, 1859, and January, 1860, for 
the purpose of constructing the approach to the general 
terminus at Perth, charged at the rate of one penny per 
ton, and which claim is made and is due under and by 
virtue of sections 16 and 51 of The Railway Cktuses 
Consolidation (Scotland) Act, 1845." 

At the first calling, under reservation of legal pleas, 
three witnesses were examined on the facts of the case. 

The first witness, Robertson, swore that from December, 
1859, to February, 1860, road metal was driven from the 
Kinnoull Hill Quarry to the general terminus, which 
bad to pass over three-quarters of a mile of the pursuers' 



Tampike, but went through no toll bar — ^That 500 tons 
of the metal was for the defenders, the Scottish Central 
Railway Company — ^That the stones were ordered by 
Eraser, the contractor, for works at the terminus, and 
who paid for them, and he it was who told the witness 
where the stones were going. 

(2.) M'Donald, the quarryman, corroborated Robert- 
son, and swore that nearly a mile of road was much 
damaged by the cartago, although he sorted the roads all 
the time of the cartage, 

(3.) Roberton, ,t)i9 road surveyer, swore that firom 
seventy to seventy-five yards of road metal were required 
more than usual for about one mile of the road, solely 
occasioned by the cartage of stones from the Kinnoull 
Hill Quarry to the terminus — ^That 1900 cubic yards of 
metal were so driven, 1400 of which was to the Scottish 
North-Eastem Railway Company, and 500 to the defen- 
ders, the Scottish Central Railway Company, and that a 
cubic yard is reckoned a ton, and that one penny a-ton 
is usually exacted in similar circumstances. 

The pursuers were understood to have closed their 
proof without examining the contractor or any of the 
Company's servants*, and, if so, they certainly have failed 
in fixing liability upon the defenders. The fact of the 
defenders being the recipients of any portion of the metal, 
the cartage of which occasioned the damage, depends 
solely on hearsay. 

On a second day the parties were heard upon tbe law 
of the case, and whatever may be the effect of the proof, 
certainly the pursuers have not made out their legal 
claim of relief against the defenders. 

It is admitted by the pursuers that they have no claim 
at common law, nor under the Turnpike Acts, either 
special or general, similar damages frequently oocur in 
the case of every extensive erection where the stones are 
driven intermediately between toll bars. The only pro- 
tection is by side bars, and it will require very dear 
positive enactments to impose greater burdens on railway 
companies than on other parties performing similar, it 
may be greater, works. The pursuers' claim is founded 
entirely upon the 16th and 51st sections of the ^^ Railway 
Clauses Consolidation (Scotland) Act, 1845." 

The 16 th section merely sets forth the works which a 
railway company is empowered to execute, and it may be 
admitted ^at under the interpretation clause works at a 
station are fairly included. The 16th section is concluded 
with a provision 'Hhat in the exercise of the powers by 
this or the special act granted, the company shall do as 
little damage as can be, and shall make full satisfJEtotion 
in manner herein^ and in the special act, and any act 
incorporated therewith, provided to all parties interested 
for all damage by them sustained by -reason of the 
exercise of such powers.'* 

The 5l8t section is in these terms: *^If, in the course of 
making the railway, the company shall use or interfere 
with any road, they shall from time to time make good 
all damage done by them to such road; and if any 
question shall arise as to the damage done to any such 
road by the company, or as to the repair thereof by 
them, the same shall be determined by the Sheriff or two 
Justices, and such Sheriff or Justices may direct such 
repairs to be made in the state of such road, in respect of 
the damage done by the company, and within such period 
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as they think reasonable, and may impose on the com- 
pany for not carrying into effect snch repairs any penalty 
not exceeding five pounds per day, as to snch Sheriff or 
Justices shall seem jost; and snch penalty shall be paid 
to the surveyor or other person having the management 
of the road interfered with by the company, if a public 
road, and be applied for the purposes of such road; or, if 
a private road, the same shaU be paid to the owner 
thereof. Provided always that in determining any such 
question with regard to a turnpike road, the said Sheriff 
or Justices shall have regard to aud make full allowance 
for any toDs that may have been paid by the company 
on such road in the course of the using thereof." 

It is clear, under this clause, that the remedy is not 
that here sought, but rather that the Company shall be 
ordered to make repairs upon the road, under a high 
penalty for each day they delay in doing so. No doubt 
the concluding clause does give some colour to a pecuniary 
daim of damage; but admitting that snch pecuniary 
award is competent under the 51st section, the mode of 
recovery is expressly provided for under the 132d section, 
and which does not recognise proceedings in the SmaU 
Debt Court, though under the 147th section something 
very similar is contemplated. But under the 105th sec- 
tion there is provided an appeal from the Substitute to 
the Sheriff wherever a record is made up, and which, no 
doubt, could be as well done by a remit from the Small 
Debt to the Ordinary Action Roll. 

The Sheriff-Substitute scarcely thinks that the 5l8t 
section was meant to reach a claim of this description. 
He is rather inclined to think that it is limited to works 
adjacent to the line of railway, and where the injury is 
done directly in the construction of the railway. It is 
difficult to extend its operation, so fiBur as to include all 
contracts for carriage of materials from a distance it may 
be very great. K the Railway Company simply contract 
for the work, and leave the contractor to find the 
materials anywhere, it is not obvious how they should be 
compelled over and above the contract price to repair 
roads it may be very distant, and with which they might 
Ttave no knowledge, and that under a severe daily penalty 
for the act of another over which they had no control. 

The mora in this case has been very great, and it is 
doubtful whether the six months* limitation provided by 
the 143d section does not apply to a claim of damages 
either under the terms "penalty" or "forfeiture;" but 
be that as it may, the mora at common law is quite suffi- 
cient to bar such a claim. The Company may have lost 
their evidence as to the exact amount of the damage and 
their claim of relief, which they might have against their 
contractor. It is right, however, to record that the 
pursuers stated that they were able to meet the plea of 
mora by proof of the cUdm being timeoualy made, and of 
continued correspondence since then up to the date of 
the action. But if the defenders refused to recognise 
their claim, the greater necessity for putting it immediai* 
tely in form of action. 

The Substitute is of opinion that the defenders are 
entitled to absolvitor. 

Ad. WKxsznt & Dioksoit. Alt. M. Jaubsov. 



12th Jniri, 1802. 

SHERIFF SMALL DEBT COURT, PAISLEY. 

(Mb Shxbiff Oampbill.) 



Thomas Walker, Writer, Paisley, Collector of AsBeas- 
ments imposed by Abbey Heritors v. Thomas Hood 

Parish Church. — Repairs — Assessment. — A voluntary 
assessment was imposed on the heritors of a parish for 
rtc repairs of the parish church. An heritor objecting 
to pay was sued. In defence he pleaded that the valua- 
tion on which he had been assessed included other heritors 
who had not been sued, and that he was not liable to pay 
for them. Held that being the successor of the heritor 
who had successively given off the feus, and who had not 
applied to the Commissioners to restrict his valuation, 
but had continued to pay for many years, he was liable 
in the assessment, 

Thb claim in this case was — "To your iHroporti(A of the 
assessment imposed by the said heritors upon the 28th of 
March last, for meeting the expenditure authorised tat 
certain repairs and improvements on the parish churchy 
and the usual annual disbursements in connectiou with 
the church and manse, per minute of the said heritors, 
dated the said 28th of March last, your valuation being 
£3 15s Scots, and the rate of assessment Is 8d per pound, 
Scots— 6s 3d." 
The defBuder pleaded — 

1. A denial of the statements and grounds upon which 
the claim is founded, and a denial of the claim itself. 

2. The assessment churned being a voluntary imposi* 
tion, cannot affect any heritors but those concerned 
therein; and the pursuer cannot enforce it from an 
objector; and, further, the meeting granting the assess- 
ment was not regularly constituted, and the defender 
was not warned to attend the same. 

3. By the canon law, the expense of building and 
repairing kirks was a burden on the tiends, and this role 
was adopted into our law (see Soots Acts) and the burden 
charged against the titular or heritors having heritable 
rights to their tiends, according to their respective Soots 
valuations — (Robertson and Others, 17th June, 1772, M. 
15,691; Connell on Tithes, vol. I., p. 154, and vol. UI. 
p. 376; Dunlop's Parochial Law, p. 7 and seq.; Ershine^ 
vol. I., p. 520 and note.) 

4. The defender being only a small feuar in the bnigh 
of Paisley, and possessed of no ascertained or known 
Scots valuation of property, and the present assessm^it 
being rated on such valuation, it is impossible to assess 
him in that form. 

5. Even supposing the £3 15s Scots valuation to have 
any reference to the defender's feu, it can only be in 
common with many (probably twenty) other feuors, as 
the defender's feu occupies considerably less than a 
quarter of an acre, and this Scots valuation applies at 
least to three or four acres; and consequently the singling 
out the defender and prosecuting him for the whole 
assessment effeiring to these four acres is most oppressive 
and illegal. Moreover, the claim is not debitum Jundi^ 
and cannot affect angular successors; and the same not 
being a real burden proper on the lands, the dafender is 
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not liable singuli in soUdum, but only in the proportion 
effeiring to the extent of his own feu — {Stair's Institutes^ 
Mare's edition^ vol. I., p. 306; Erskine's do,^ vol. L, p. 
620; Callander v. Munro, M. 15,632; Dunlop, p. 12.) 

6. The superior (or disponer) remains liable in all such 
burdens according to his cumulo Scots valuation, until he 
sues and procures a division of his valuation, or, as is 
usual, takes his feuars and vassals, bound in their titles 
to pay him a certain sum as their proportion of these 
burdens — (Muir v. Cunningham^ 1746, M. 15,721 ; Bos- 
well V. Hamilton, 15th June, 1837, s. vol. xv., p. 1148.) 

7. Had the assessment been rated on the real (instead 
of the old valued) rental, according to the recently- 
established valuation roll, the proportion applicable to 
the defender's feu could have been properly ascertained 
and assessed ; and since the decision in the Peterhead 
case in 1852, this is the proper mode of assessing the 
small feuars, with the heritors, in parishes, partly land- 
ward and pEurtly in burgh, for such burdens — (Dunlop, 
p. 10, and seq. ; Boswell v. Hamilton^ ut supra.) 

The case of Boswell against the Mauchline feuars was 
chiefly relied on, and the opinions of Lords Craigie, 
Mackenzie, and Gillies, were referred to. 

The pursuer maintained that as he had shown the 
defender's feu was on a portion of the land to which this 
Scots valuation applied, and that it was not necessary to 
announce the meeting otherwise than from the pulpit; 
and, as the defender was the last feuar or purchaser from 
the heirs of the late James Buchanan, who had now 
become wholly divested, and who had formerly paid on 
the whole valuation, he was entitled to decree and costs. 
The S3d section of the Lands Valuation Act, 17 and 18 
Vict., cap. 91, was cited and founded on. 

The Sheriff stated that the facts of the case were now 
ascertained and not disputed. Buchanan had been 
originally proprietor of a piece of ground, and was 
entered as owner thereof in the old Scots Valuation 
Rolls, which was the only rule of levy; that from the 
date when he was so entered, he and his heirs after him 
had always paid the assessment to the heritors effeiring to 
that piece of ground, although he and his heirs had from 
time to time parted with various portions of the land, 
nntil all that was left to them was the remnant ultimately 
acquired by the defender; that even after the property 
of Buchanan and his heirs was restricted to this remnant 
of his original property, they had continued to stand on 
the roll and pay the assessment, effeiring to the whole as 
before; that as his name stood on the roll, the heritors 
had no alternative except to assess Buchanan and his 
heirs in terms of that roll, which was their only legal 
role of levy; and that when the defender acquired the 
property from Buchanan's heirs, who thereby ceased to 
have any property in the Abbey Parish, or, at least, in 
the piece of ground in respect of which they (Buchanan's 
heirs) were assessed, the heritors had no choice except to 
assess the defender, who had come in room and place of 
Buchanan and his heirs; that the seventh ground of 
defence was excluded by the S3d section of the Lands 
Valuation Act; and that for the hardship complained of, 
the defender was alone responsible, as he ought to have 
known that Buchanan stood on the old Valuation Roll, 
and foreseen the consequences of assuming his place, and 
have guarded himself agunst thoBe consequences by 
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applying to this. Qoipmissioners oflSupply by petition, 
stating the circums^uite^, and cnYm^th^Jm valuation 
according to the old*S0Ci1a» rental shoultf^bet Jsestricted to 
the proportion of the land pf which he w^ Actually the 
owner; that this course wjIa ^ell known in piM»tioe, and 
would remove the inequitfi%I(i*p|iult of whicff^thp defen- 
der complained so loudly; aafl*J^t as he Ea^*^therto 
failed to adopt the measures sugg^stotl, and a8tQ^.heritor8 
had no alternative but to levy the V^^dfii BsaeeettfUtt from 
him and his heirs — ^the old Scots 'Cduif^pn R5II being 
their only rule of levy — ^the action ihust be sq^jlained, 
and decree pronounced for the sum sued for, with 
expenses. 

Judgment accordingly. 

Act. Pabtt. Alt. Tbouab M'Bobebt. 



12th June, 1862. 

SMALL DEBT COURT, FORFAR. 

(Mb Sheriff Guthbie Shith.) 



Kerb r. Scottish North-Eastsrn Railway Co. 

Carrier — Railway — Condition. — A Railway Co, having 
two sets of charges — one for the conveyance of goods at 
the owners^ risk, another at the Co.^s risk, a condition 
stipulating that " the sender undertook all risk of delay 
or damage^* was held to be reasonable, and, therefore, 
that the Co. were not responsible for the goods being 
found at the end of the journey to have been broken — 
the cause of the damage not being ascertained. 

Certain castings were sent firom Montrose to Kirrie- 
muir, at what was called the *^ station to station'' rate — 
the sender packing the goods on the trucks, and signing 
a note to the effect that he "undertook all risk of delay 
or damage.'' On their arrival at Kirriemuir the castings 
were broken to pieces — some could not be discovered. 
The owner having claimed £7 7s 9d as their value, the 
Sheriff said; — 



In this ca86 it appears that certain goods were forwarded 
from Montrose to Kirriemuir, under a "forwarding note/' 
stipulating that the sender undertook "all risk of delay or 
damage." The Company have two sets of notices, one for the 
oonveyanoe of goods at the owners* risk, and another at the 
Company's risk. The carriage in the former case is about a 
third of the sum charged in the latter. The pursuer paid the 
lower rate, and says it was his duty to take the goods to the 
station and pack them to the satisfaction of the railway 
officials. He did so aooordingly; but on the arrival of the 
goods at Kirriemuir, they were completely destroyed — ^how, 
does not appear. 

Now it seems to me to be a reasonable thing for a company 
of carriers to say " we have two prices — ^if you pay us the 
first we will insure the safety of the goods entrusted to us for 
oonveyanoe ; if only the second, we will do our best in the 
oireumstances, but Uie risks incident to the journey must fall 
entirely on yourself." A condition which would be void 
standing alone may be fair enough when accompanied by a 
reasonable alternative, so framed as to put it in the sender's 
power to have his goods carried free from the conditions. 
And so it has been held in a number of oases. Thus in Simon 
V. GreoU Western Railway Co,, 18 G.B. 826, it was inter alia 
stipulated " goods conveyed at special mileage rates must be 
loaded and unloaded by the owners and their agents, and the 
Company will not be responsible for any risk of storage, loss 
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or damage, how^^ jAvaedj nor for*,d«^^on oT delay in 
deliTering then^ hojvever oaased."^ *^at*wa8 held to be a 
binding condihonVstifficient for %e [fto^^on of the Company 
against the 2c:<Sai0quence of an acfiki^t, such as oocurred in 
thiB case. It Wes not appear^jow the goods were broken. 
They were*fm<;ked on the tntcks^y the pursuer's own work- 
men. HpJI^ad it in his pq,wer*tg^nsure himself against all the 
perils or^the'.road, by p^^tlg*^ higher rate of carriage, but 
since he*w«&* content to*«^^ract on the lowet scale, it is but 
just that A ^^'^f ^^^ *AtaB(f of which cannot be satisfactorily 
ezplain«4*.^ould f&^ noon himself. ^ 

I sa^ooAing iU to wnat would have been the result had it 
been pH)«>ed*thaVtA^tbss occurred through the gross negligence 
of the Ooinp^y or their servants. But in the circumstances, 
judgment must be for the defenders, with expenses. 

Act. LowsoN. AH, Qbaht. 



19th Juks, 1862. / 

SHERIFF COURT GLASGOW. 

(Mr Shsrivf Bbll.) 



Alexander M'Kenzie, v. Johk Mann, Accountant in 
Glasgow, (T. M. Drysdale's Trustee.) 

Bankrupt — Bill — Genuineness of Signature — Proof, 
comparatio literarum. — The claimant on a sequestrated 
estate gave^ as the voucher for an item of his claim^ a 
promissory note for £2000, on which appeared what 
purported to he the signature of the bankrupt. The 
bankrupt denied the genuineness of the signature, and 
the trustee rejected the claim. On appeal, a proof of 
the signature was allowed^ and, on advising the proof 
held the signature to be genuine, and the trustee's de- 
liverance recalled. 

The appellant, Mr M'Kenzie, had lodged a claim on 
the sequestrated estate of T. M. Drysdale, in which 
was included a sura of £2015 Is 4d— the voucher for 
which was a promissory note for £2000, bearing to be 
signed by the bankrupt and others. The trustee re- 
jected the claim, on the ground that the bankrupt's 
signature was not genuine. The claimant appealed, and 
pleaded, inter alia, (1) The promissory note for £2000, 
and decree following thereon, can only be set aside in an 
action of reduction in the Court of Session. 
The trustee pleaded the forgery of the bankrupt's 

signature. 

A proof was allowed of the genuineness of the signa- 
ture, and engravers were examined both in Edinburgh 
and Glasgow. Thereafter the Sheriff-Substitute pro- 
nounced tiie following judgment:— 

Having heard parties' procurators, and resumed conffldera- 
tion of the proof, productions, and whole process : Finds that 
in his minute No. 19, lodged on the 27th ult., the appellant 
states that he does not insist in his appeal as regards the 
second item of his claim, amounting to £1009 6b 8d, and re- 
nounces the proof allowed him in support of said item; there- 
fore dismisses the appeal as regards this portion of the claim, 
and adheres to the deliverance of the respondent thereanent: 
Finds, as regards the promissory note No. 14, founded on as 
voucUng the first item of the appellant's said daim, amounting 
to £2015 Is 4d, that the respondent has failed to prove that 
the signature T. M. Drysdale, attached to said promissory 
note, is not the signature of the bankrupt, Thomas Montei^ 
Drysdale: Finds it on the contrary proved that said signatnre 
is a genuine signature, and that the sud item is sufficiently 
vou<med by said writ; therefore, and for the reasons stated in 
the annexed note, sustains the appeal aa regards said item, 



recaUe that part of the deliverance appealed against which 
lates to it, and ordains the respondent to nuok the appellant 
for the said sum of £2015 Is 4d: Finds the appellant liable 
in the expenses of the appeal, effeiring to the second item of 
his claim, and the respondent liable in the expenses effeiring* 
to the first: allows accounts of said expenses to be given in, 
and remits the same to the auditor to tax and report, and 
decerns; ^th certification that the amount of the lesser account 
will be held to extinguish, pro tanto^ the amount of the greater, 
and decree will be given for the balance. 

NoTB. — Mr Thomson, in his book on bills, p. 609, says: — 
"When the original bill or note is forthcoming it is not 
necessary in Scotland, as in England, to prove the signaturas 
of the parties. The document is held to be probative, both as 
to the genuineness of the date and of the signatures, unless it 
is alleged that they are not genuine. In that case, it would 
appear that the party alleging forgery must prove it, otherwise 
the genuineness of the signatures will be presumed." In the 
present case, accordingly, the onus of proof was hud on the 
respondent, who averred the falsehood of the bankrupt's signa- 
ture. It may be true that had the respondent been able^to 
establish even the presumption of forgery the onus would have 
been shifted to the appellant. But it is unnecessary to go into 
that question, seeing that proof has now been led on both ndes, 
and that, taken as a whole, it is hostile to the suggestion of 
forgery, and sustains the signature. On the respondent's side, 
the bankrupt himself has sworn that the subscription is not 
his. But his denial, for the reasons to be immediately pinnted 
out, cannot be credited; and without imputing deliberate per- 
jury to him, he may have been led to make the denial from 
having no recollection of the occasion when the signatnre was 
adhibited. The fact that it actually was adhibited by the 
bankrupt is based upon a strong body of circumstantial evi- 
dence. The note with ^e subscriptions as they now appear was 
handed to the appellant for value received by the late Alex- 
ander Ritchie, for whose behoof the other signatures were 
given, and who, of course, vouched for their gennineness. 
Ritchie always maintained, as far as can be seen, a respectable 
character, and is proved never to have pledged the credit of 
his firm of Ritchie & Brew for a private debt. The bankrupt 
was his brother-in-law, and was much mixed up with him in 
his transactions, and frequently gave him the use of his name 
for large sums on accommodation paper. The favour was not 
all on one side; for Ritchie negotiated a bond of £2000 for 
the bankrupt, and became one of his cautioners and co-obli« 
gants under it. In putting his name, therefore, to the pro- 
missory note in question, tiie bankrupt was only giving a qmd 
pro qw>. It is next in evidence that the bankrupt*s statements 
are not always to be relied on. In his letter No. 16/7, of date 
13th February, 1861, produced by the respondent, he does not 
give a true account of his liabilities, or one which tallies with 
that contained on 18th March, 1861, on page 74 of the 
memorandum book. No. 2. What is still more to the point, 
it is established by the evidence of the vritaess, Humphrey 
Campbell Dixon, that much about the time when the bank- 
rupt was denying his signature to the promissory note in 
question, he was also disputing the genuineness of his endorsa- 
tion to a promissory note held by Dixon, which was afterwards 
retired by Alexander Ritchie, and the endorsation of whidi 
the bankrupt now admits to be his. He denies that he ex- 
pressed any doubts of it to Dixon, but he admits that he called 
for him and asked to see the note without having any good 
reasons for doing so; and Mr Dixon could have no motive 
whatever for coming forward in this case and deponing to the 
doubt expressed by the bankrupt, if he had never given utter- 
ance to such doubt. We then come to the direct evidence of 
the appellant himself, and of his cashier, Mr Jas. John Turner. 
They both speak to a call made by the bankrupt at the appel- 
lant's place of business, shortly before the note held by the 
appellant fell due; and they concur in affirming that, on b«ng 
shown the note, the bankrupt said he could not deny that the 
signature to it was his, though he added that he had no recol- 
lection of having signed it. The bankrupt himself does not 
give a very difierent version of what took place on the oocasion, 
and does not assert that he then repudiated his signature. In 
his examination under his sequestration, he depones that he 
said — "Well, Mr M'Kenzie, that looks like my signature; 
that I cannot deny; but I have no recollection of signing that 
bill." In his examination as a witness in this appeal, he says 
— '' The first time the appellant showed me the bill in question 
I told him that the signature purporting to be mine looked 
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liked it, bat that I had no roooUeotioa of evw ngning the 
bill." Now, these Btatements just amount to this, that he did 
not then repudiate the bill, though he had forgotten about it. 
On further reflection (and this u an extremely important part 
of the case), instead of resolving to repudiate the signature, he 
made up bis mind to admit it. He aocordinglj included in 
the state of his liabilities, made up on the 18th March, 1861, 
(a week or two after his intenriew with the appellant), and 
entered on page 74 of the said memorandum book, the pro- 
miMorj note in question. He not only did this, but entered 
into a negotiavion with the appellant to ascertain whether, in 
tiie event of his being able to effect a private settlement with 
his creditors, he (the appelant) would accept of a composition 
on the £2000 contained in the promissory note. It was not 
till after the appellant declined to accede to the proposed com- 
position that the bankrupt at length fell back on the broad 
assertion that his signature was a forgery. Finally, the re- 
apcndent was disposed to place some reliance on that species 
of evidence, suggested by a oomparcUio lUeranm, and adduced 
some profesdou^ witnesses and others acquainted with the 
bankrupt's handwriting, to point out certain decrepancies be- 
tween the signature in question and others with which they 
were acquainted, or which were exhibited to them; but after 
a greater number of genuine subscriptions was recovered and 
put into process, it turned out that the bankrupt has not a 
uniform mode of writing his signature, and that the mode in 
which the letters, particularly the capitals, were formed in the 
signature to the appellant's note, though a little different from 
tlukt adopted in some of the admitted signatures, was in exact 
conformity with a number of others. When this was pointed 
out to some of the respondent's own witnesses they stated that 
it materially altered or modified their views, regarding the 
genuineness of the signature. Mr Hugh Wilson, an experi- 
enced engraver, adduced by the respondent, after requesting 
and obtaining further time to examine all the signatures pro- 
duced, depoiMd: — " I have examined very carefully the whole 
documents in process containing the signature of the bank- 
rupt, and my opinion is that the signature 'T. M. Brysdale' 
to the promissory note No. 14 is the same handwriting as the 
signature to the other documents. There is a little difference 
in all the signatures, but a strong general resemblance; and I 
see no greater differences than are usually met with in the 
signatures of the same person." The signatures themselves 
entirely confirm the truth of this testimony, and the eomparatio 
lUerarum adds another adminicle of evidence, if such were 
needed, to the sufficient proof previously referred to, estab- 
lishing the genuineness of the signature. 

For Appellant— T. G. Wright. 
For Respondent — J. Naismith. 
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SHERIFF COURT, GLASGOW. 
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JJf. P., The Union Bank of Scotland, Ghisgow, 
Nominal Raisera, Purauers, o. David M^Cubbin, 
(Freeland's Trustee,) Real Raiser, and James Hamil- 
ton, Auctioneer in Glasgow, Defenders. 

Sale, retenta possessione.'^Circumstanees in which held^ 
where ez fade of documents produced a sale of certain 
goods was setforth^ that no sale had taken place, 

A BUM of £250 had been deposited in the joint names of 
the defenders in December, 1859, in the Union Bank, 
and as the sum had been claimed by both parties, the 
bank bad brought both into Court by the present 
multiplepoinding. 

The real raiser, M'Cubbin, claimed the whole fund, as 
trustee on the sequestrated estates of William & Andrew 
Freeland, farmers, Finnery, Kilmaronock, county of 



Dumbarton, as a surrogatum for certain goods, cattle, 
and others, in the bankrupt's possession, at the date of 
their sequestration ; but as these goods and cattle had 
been claimed by Hamilton as his property, they were 
sold by joint consent, under reservation of the pleas of 
parties. The real raiser averred that they were all in the 
lawful possession, and the property of the bankrupts, 
and were never in the possession of Hamil^*,*^^^ ^ere 
claimed by him as undelivered moveables, upjnahe faith 
of certain alleged receipts, agreemepts^ and'asiaignations, 
dated 27th October, 1858, 27th ^S^^/l859, and ISth 
July, 1859. . V\/ * 

The first of these agp3iemeo^ Consisted of an account 
dated 25th October, l-edS^ikcaded, ''Mr James Hamilton, 
auctioneer, bought wr>^iniam and Andrew Freeland," 
and the articles qo14 i^nsist of cows, horses, carts, barley, 
hay, and a 'thrashing machine. Appended to the account 
therQ is <!>& following receipt: '* Glasgow, Oct. 27, 1858. 
-T' l{ec<iV;^d from Mr James Hamilton, auctioneer, the 
sum pf one hundred and eighty-five pounds, as price of 
the above, less one hundred pounds to be paid landlord 
for current year's rent; and we agree to deliver the 
whole free of charge, any time after a lapse of four 
months." 

It was averred that this transaction was not truly a pur- 
chase by Mr Hamilton from the bankrupts, but in reality 
an advance upon the articles in the disguise of a purchase; 
and, accordingly, Mr Hamilton had taken a bill from the 
bankrupts for the amount of his advances, by which 
they were made debtors for the money, and at the 
same time the bankrupts gave Mr Hamilton a letter 
dated the 27th October, in which they agreed to work 
the horses and keep the live stock free of any charge 
for four months, for the milk, labour, and manure; 
and bear the risk of the animals' death, and stipulating 
that they were to have the right of re-purchsfiing the 
stock at the invoice price. 

By the agreement dated 17th March, 1859, Mr Hamil* 
ton was to become security for the bankrupts to the extent 
of £132 17s 4d, and in consideration thereof, and of 
being allowed still to use the cattle upon the farm, the 
bankrupts offered their services to manage the feurm gra- 
tuitously, without any remuneration except what thej 
might derive by the disposal of the dairy produce. They 
agree again to bear the risk of deaths among the animals, 
and to sell all the growing crops and their household 
furniture to Mr Hamilton. Mr Hamilton also took a 
bill from the bankrupts against the payment he was 
bound to make by this agreement, and, as in the other 
case, the transaction was averred to be not truly a bona 
fide purchase but a security. 

The last transaction between the bankrupts and Mr 
Hamilton was the assignation dated ISth July, 1859. 
This was also averred to be a mere security in form of a 
purchase. Mr Hamilton had got bills for his advances, 
and the bankrupts were left in the complete possesuon 
and use of the goods nominally assigned. 

Mr Hamilton alleged — 

1. On or about 25th October, 1858, this claimant pur- 
chased from the foresaid William and Andrew Fre^nd 
the cows and other bestial, and articles specified in inven- 
tory bearing date 25th October, 1858, at the sum of one 
hundred and eighty-five pounds sterling, the comolate 
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value or price of said bestial and articles, as specifiec]^ in 
said inventory. 

2. This claimant, in terms of arrangement, and con- 
form to receipt by said William and Andrew Freeland 
attached to said inventory, and dated on or about 27th 
October, 1858, paid to said parties said sum of £185, less 
£100 t^ be paid to their landlord for the then current 
year's 2^e!hjr*pf their farm. The counter statement is 

denied. ••*/ •• 

• •* * 

3. By said arttiqgement, and in terms of the said receipt, 

the said WiliraRfi/a|i(\* Andrew Freeland agreed and 
became bound, ancL^o^ged themselves to deliver the 
whole of said bestial antl ifth^r articles so sold and pur- 
chased, free of any charge, f^JihA yenod of four months 
from said date, the claimant* aljoffibjg. them the milk, 
labour, and manure in return ; an<f 4fae sal^ William and 
Andrew Freeland took upon themselves^tj^W/sponsibility 
of the price of all or any of said animals mfil^ py^ot of 
death occurring, and agreed to insure the same* / * *• 

5. The liquidators of the Western Bank having cC^qqs, 
and doing diligence, or threatening to do diligence, 
against the said William and Andrew Freeland for a 
sum of one hundred and twenty-two pounds, seventeen 
shillings, and four pence sterling, the claimant agreed to, 
for them, to advance and pay said sum ; and, accord- 
ingly, on or about 17th March, 1859, took their accept- 
ance for said account, payable to himself, on llth-14th 
November, 1859, and payable at the office of said liquid- 
ators, and endorsed it, and at maturity paid it. 

6. By missive or minute dated 17th March, 1859, and 
in consideration (1) of this claimant allowing said William 
and Andrew Freeland to thrash the oats sold to him on 
25th October, 1858, in order to sow the same, or so much 
thereof as would be necessary for growing 26 acres on 
foresaid farm of Finnery; and (2) of his allowing them 
the use of his foresaid live stock till Martinmas 1859, or 
for such longer or shorter period as this claimant might 
think proper; and (3) of his becoming bound for them 
to pay the said £122 17s 4d to the foresaid liquidators at 
foresaid term of Martinmas 1859, the said William and 
Andrew Freeland oflfered their service, with those of such 
other parties as might be required for the proper manage- 
ment of the said farm, until tl)e crops should be all safely 
ingathered for the claimant — all gratuitously and without 
any claim or remuneration whatever, except such as they 
might derive from the milk, or butter, or dairy produce, 
during the existence of their said arrangement. The 
counter statement is denied. 

7. By formal assignation, dated on or about 30th July, 
1859, and for the onerous consideration therein men- 
tioned, the said William and Andrew Freeland conveyed 
to this claimant, absolutely, the whole hay and other 
effects, therein mentioned or referred to, on the foresaid 
farm. 

8. By separate letter addressed to this claimant, and 
of the same date as said assignation, and referring thereto, 
the said William and Andrew Freeland obliged them- 
selves to lift, reap, and thrash the crops mentioned in 
said assignation, for the expense of which they acknow- 
ledged that they should have no claim on this claimant. 
The counter statement is denied. 

9. The estates of the said William and Andrew Free- 
land were sequestrated under the Bankrupt Statute upon 



the 9th day of November, 1859, and the claimant, David 
M^Cubbin, was duly elected trustee thereon. 

10. The said David M^Cubbin found in said bank- 
rupts' hands the present claimant's foresaid effects and 
property. 

11. The said David M^Cubbin, threatening to seixa 
and sell and dispose thereof, as if belonging to said 
sequestrated estate, and this claimant also being about to 
dispose thereof, and litigation being thus imminent, the 
said David JSL^Cubbin and this claimant agreed and 
covenanted, by minute dated on or about 8th December, 
1859, as follows, namely: — That the said David M'Cob- 
bin, as trustee foresaid, should sell the said effects belong- 
ing to, and purchased by, this claimant as aforesaid, and 
get the proceeds thereof, on condition that the said David 
M^Cabbin should deposit in bank the sum of £250 as a 
substitute or surrogatum for the goods, cattle, and otben 
foresaid, and should take the deposit receipt for said sum 
in the joint names of himself and this claimant, and 
should lodge the same, endorsed by both parties, in any 
relative submission, or such a process at law as the 
present multiplepoinding. 

12. By separate letter, dated on or about said 8th Decem- 
ber, 1859, addressed to the claimant, and signed by said 
David M^Cubbin, the latter, with reference to the minute 
mentioned in article 11 hereof, obliged himself to pay the 
rent of foresaid farm, for which this claimant was bound 
to the landlord; and attached that said £250 was to be 
exclusive of said rent, and to be paid over to this claimant, 
if he should be found entitled thereto, irrespective of said 
rent. 

The real raiser pleaded — 

The goods in question being in the possession and the 
property of the bankrupts at the date of their seqoestn- 
tion, the claimant was entitled to the consigned money. 

Hamilton pleaded — (1) The effects for which the fund in 
medio was the surrogatum, having been in said claimanVt 
possession, he is entitled to said surrogatum; (2) The 
other claimant having illegally seized or attempted to 
seize the claimant's said property, and thereby improperly 
rendered the present proceedings necessary, should be 
found liable in all expenses. 

The record having been closed, and parties* procura 
tors heard, the Sheriff-Substitute pronounced the follow 
ing Interlocutor: — 

Having heard partieB^ procurators on the concluded proof, 
and whole cause, Finds that the fnnd in medio is admitted to 
be £250, and was deposited in the hands of the nominal raisets 
by the clainiant M'Cubbiu, under the minute between him 
and the other claimant Hamilton, No. 9/6, as a substitute or 
surrogatum for certain cattle, farm-stock, and others, which 
were situated on the farm of Finnery, in the occupation of 
William and Andrew Freeland, at the date of the sequestra- 
tion of their estates on 9th November, 1859, and which cattle 
and others Mr M'Cubbin, as trustee on Freeland's estate^ 
sold on 9 th December following: Finds that Mr Hamilton 
claimed said effects as his property, and the deposit was made 
in the joint names of both claimants, and the receipt therefor 
was endorsed by them subject to the rights and objections of 
both parties in this process of multiplepoinding, which was 
instituted by the real raiser and claimant^ M'Cubbin, to have 
it determined to which of them the fund belongs: Finds the 
nominal raisers, who have not compeared liable in once said 
single payment, and on payment being made, exoners and dia- 
charges them as concluded in the summons: Finds the real 
raiser entitled to expenses, and, in the competition. Finds, for 
the reasons stated in the following Note, that the claimant 
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Mr Hamilton, has failed to instruct that he legally and 
effectually purchased from the bankrupts Freeland, or ac- 
quired from them any complete right of property in the said 
cattle, stock, and effects: Finds that these formed part of the 
assets of the bankrupts at the date of their sequestration, and 
were vested in the claimant, Mr M'Cubbin, on his confirma- 
tion as trustee on their estates: Therefore repels Mr Hamil- 
ton's claim, and ranks and prefers Mr M'Cubbin to the fund 
tn medio: Finds the former liable to the latter in expenses, 
allows account of the expenses awarded to Mr M'Cubbin both 
as real raiser and as successful competitor for the fund to be 
lodged, and remits the same to the auditor to tax and report, 
and decerns. 

Note. — The circumstances of this case, so far as they relate 
to Mr Hamilton's right to the fund, are very similar to those 
in the cases of Hamilton v. Berwieky 24th May, 1859, and 
Hamilton v. Wylie {Brown's Tntstee)^ 2d December, 1859, and 
8th February, I860, both decided in this Court, and wherein 
he unsuccessfully attempted to establish the ownership of 
effects under writings conceived in nearly the same terms, and 
in a state of matters almost identical as occurs here. The 
Sheriff-Substitute cannot help expressing regret that for the 
third time he has been constrained to pronounce agiunst Mr 
Hamilton's title — the reasons in the present being fully as 
cogent as in the previous instances. The facts proved parole, 
and by writings in process, which appear to justify the rejec- 
tion of Mr Hamilton's claim, are these : — 

In October, 1858, the bankrupts, Freeland Brothers, who 
rented the farm of Finnery, Dumbartonshire, beiog in arrears 
of rent, and otherwise in straitened means, were introduced 
to Mr Hamilton, in Glasgow, in the view of obtaining an 
advance of money, or, as he himself describes it — they wished 
to know " whether there was any possibility uf raising cash on 
their farm stock;" the amount wanted, from £80 to £100, 
being named, Mr Hamilton explained that he thought there 
vould be no difficulty about the money provided the ''stock 
"vras ample, and left a sufficient margin to cover preferential 
claims such as the landlord's rent" — and that he would go to 
the farm and see as to this. The stock was inspected, and 
thereafter the writing, Na 9/1 of process, was prepared and 
signed. This document purports to be an invoice of part of 
the bankrupt's farm stock, consisting of bestial, crops, and 
machinery, and to be sold by them to Mr Hamilton. It is 
dated 25th October, 1858, and the estimated amount is £185. 
Appended to the invoice there is a receipt dated 27th October 
signed by the bankrupts, and wherein they acknowledge 
receipt of £185, as price of the above (effects), less £100 to be 
paid landlord for current year's rent, and they "agree to 
deliver the whole, free of any charge, any time after a lapse 
of four months." On this last date Mr Hamilton paid the 
bankrupts £77, being, as he explains, *'£85 less charges made 
by me for going to the farm, and for hire of the stock for four 
months:" the sum of £100, the document bears, was deducted 
from the amount of the invoice to meet the landlord's prefer- 
able claim for rent. At the outset, therefore,- it seems to be 
clear that what the bankrupts wanted was a loan or advance 
on their stock, and on that footing Mr Hamilton himself met 
and conversed with them, and so treated the matter up till 
the moment when the documents came to be prepared, but 
then, and in them, the transaction is made to assume the com* 
plexion of a sale, the stock being described as " bought of" 
the bankrupts, and the sum paid is called the ''price." The 
effects, however, even if sold, were not to be immediately 
taken possession of, for delivery is not to be given at all events 
until a lapse of four months. It is also important to notice, 
that at the very time when this money was paid, Mr Hamilton 
exacted from the bankrupts a bill for £85, payable at four 
months — being the same in amount as the alleged price of the 
stock, (less charges) ; and the duration of the bill corresponds 
with the period after which delivery was to be given. The 
bankrupt, William Freeland, in his examination as a witness, 
says, that the money which he received was simply an advance, 
and for which the bill was granted, and that the sum was not 
to be repaid altogether when the bill fell due, but by instal- 
ments. He says, farther, that £7 was deducted from the 
advilbce, and allowed as interest or commission. How far 
this account of the character of the transaction is corroborated 
by other circumstances will hereafter appear. Mr Hamilton, 
who now contends that he purchased the stock, depones that 
he took the bill for his accommodation^ and that he was to 
retire it at maturity. But some light is reflected on the 



transaction, and showing how Mr Hamilton himself under- 
stood it, by reference to the excerpts in process taken from his 
books — the cash which he paid is described in his cash book as 
an advance — and the deductions which he made are entered as 
charges and as interest. In his ledger an account was opened 
in the bankrupts names, wherein they are debited with the 
cash and interest (or, more properly speaking, the discount 
of the bill), and they are credited with the bill. Now, these 
entries entirely correspond with the bankrupts' description of 
the transaction, and are incompatible with that given by Mr 
Hamilton. Thus the purchaser of goods, in making an entry 
in his books, would never call the price which he lubd paid an 
advance, and he would not be expected to open an account 
with the seller, and debit the latter with the amount; — as 
little would the purchaser compute interest on the price, and 
charge it against the seller. On the contrary, if the purchaser 
must needs open an account between him and the seller at all, 
it would be expected that if on the one hand the price was 
debited, on the other hand the account would be squared by 
crediting the goods themselves. Here the goods are not 
credited, but the money paid is debited. Undoubtedly the 
bankrupts got credit, but it is for the amount of the bill. Mr 
Hamilton says they gave the bill for his accommodation; but, 
if so, he has failed to explain why he credits them with it. 
Such an entry might be a method of showing accommodation 
to the bankrupt, but not to himself. Intrinsic evidence of an 
advance or loan is therefore afforded by these books — ^the 
stock being intended as security for the repayment and the 
shape of the loan, and its original duration being a bill dis- 
counted at four months' date — and thus the bankrupt's testi- 
mony is corroborated. Of this there is further proof furnished 
by Mr Hamilton's letters. The bill fell due on 27th Feb., 
1859, and on the 21st of that month he writes the bankrupts 
to bear in mind " that the arrangement as to the stock, etc., 
bought of you expires on the 27th inst. If you have any 
intention of requesting farther time, please let me know, that 
we may adjust matters, and have no misunderstanding." 
Again, on the 25th of that month he writes them thus — ''If 
you feel indisposed, or if you are not quite prepared to let me 
have £25, I have no objection to continue tke transaction at it 
now is for four farther months, and shall therefore leave the 
stamp blank tUl you come on Wednesday." From the 
langui^e of the first of these letters, as contrasted with Mr 
Hamilton's present contention, the question naturally arises, 
what arrangement as to the stock is it that expires on the 
27 th of February? and what farther time is it that the bank- 
rupts were to require! By the invoice and receipt^ No. 9/1, 
there was no arrangement ooncoming the stock at all, except 
that delivery was not to be given until after the lapse of four 
months. The arrangement, therefore, could not have reference 
to an extension of the time beyond the four months, because 
all Mr Hamilton had to do was not to ask delivery; bnt if it 
meant an arrangement by which farther time to repay the 
advance, represented by the bill about to fall due, was to be 
given, then the language is intelligible, and is made still 
plainer by the terms of the second letter. That letter seems 
to contemplate a payment of £25 by the bankrupts when the 
bill became due — which confirms their statement that they 
were to repay by instalments; but that if it was inconvenient 
to pay even that sum, Mr Hamilton was ready to renew the 
bill for the same amount for four months farther, and so to 
continue the transaction as at first. It was inconvenient to 
pay this sum, and the bill was accordingly renewed, and that 
bill forms one of the productions, No. 19/ of process. If this 
be the rendering of these letters (and who can doubt it), what 
becomes of Mr Hamilton's theory, that he bought the stock 
and crops, and that the bills were granted for his accommoda- 
tionT How should the bankrupts pay £25 to him if the money 
he had given them was simply the price of their stock ? — or 
how should he invite them to ask him fur a renewal of the bill 
which he says had been granted for his own accommodation t 

But even these letters do not constitute the whole collateral 
evidence in corroboration of the bankrupts' statements. The 
value of the crop, etc., as appears from the invoice. No. 9/1, 
amounts to £185, but off this sum Mr Hamilton retained 
£100 to meet the landlord's preferable claim for rent. That 
sum, however, Hamilton never paid, and until this hour he 
has not done so — indeed, so little was it intended that he 
should advance anything to the landlord, that the bankrupts 
depone they paid the rent partly out of the £77 got from 
Hamilton, and partly from other money which they otherwise 
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niied. Tlie iDferenoe, therefore, w, tii*t m the rwlne of the 
uUxk giyen in security so gfreatly exceeded the sum adTmnced, 
and as the transaction was made to bear the complexion of a 
sale, it became necessary to show how the excess was to be 
accounted for, and hence the device of the landlord's rent ; in 
BO other way could it properly be made apparent that £185 
worth of stock was sold for £77. 

About the time of granting the renewed bill, the bankrupts 
were proceeded against under diligence on oth«r past due bills 
held by the Western Bank of Scotland, and a poinding of 
their stock was executed. In consequence of this step the 
security which Hamilton held was put in jeopardy. He, 
therefore, listened to the bankrupts for tad; and, on 17th 
March, 1859, he interposed and became bound to pay the 
debt (£122 17s 4d) to the bank at the term of Martinmas 
(1859). Mr Hamilton at the same time exacted from them 
a bill for the amount of the debt payable at the same term 
(No. 9/8)— the bankrupts also executed the writing No. 9/2. 
By this writing on the narrative that Mr Hamilton had 
allowed them to thrash so much of the oats told to him in the 
preceding month of October as would sow twenty-six acres of 
their farm, and to use the farm implements, and others also 
belonging to him, till Martinmas then next, or in his option 
for a shorter time, and as he had become bound for the 
bank's debt, the bankrupts offered their services to Hamilton 
gratuitously (with the exce])tion of what they might draw 
from disposal of the dairy produce) to manage the farm till 
the crops could be all safely infl^thered for him. They 
&rther empowered him to sell the farm-stock and implements 
80 far as then belonging, or as miffht belong to him, privately 
or publicly, he paying the Undlord's rent, and they took 
upon themselves the risk of the death of the stock, and 
declared that Hamilton was at liberty to take possession of 
the effects referred to in the writing at any time, and if he 
required, as soon as the crops or any others on the farm were 
in a growing state, they bound themselves to sell the same as 
well as their household furniture to him, at such prices as 
might he fixed by the auctioneer. 

Mr Hamilton was in this way constrained to assume the 
bank's debt, but the arrangement then entered into gave him 
no other or farther security than he already possessed, because 
the writing referred to is made simply to recapitulate the 
transaction of October, and to contain an obligation to convey 
the new crops and other effects on the farm not included in 
that transaction. The bank's debt was postponed till Martin- 
mas, by which time the new crop would have been ingathered, 
and the bill, taken by Hamilton from the bankrupts for the 
amount which would then be due, also would enable him to 
operate against the crop in case it might be necessary. The 
reference to the landlord's rent, which the writing bears was 
gratuitous, for it was manifest that neither Mr Hamilton nor 
any other ordinary creditor could have touched the stock or 
crop without satisfying that claim. But the writing contains 
a provision, deserving notice, as still farther evincing the clear 
understanding of parties that their actings were entirely on 
the footing that Mr Hamilton was a mere lender on the 
security of the stock and crop, and not a purchaser. It has 
been seen that no change in the possession had happened, and 
it was part of the arrangement that none should happen. 
Accordingly, in March, about the usual seed-time, when the 
Western Bank debt was arranged, the first provision of the 
writing is that the bankrupts shall sow the farm with the 
oats, which, according to Hamilton, he had purdiased in the 
preosding month of October; but beside the hay and other 
crops on the farm, and included in the invoice No. 9/1, were 
not only left in the bankrupts' possession, but were partly 
used, and, along with some of the new crop, partly sold in 
market by them without challenge from Mr Hamilton, and 
without any demand by him for an accounting. This, it ii 
si^d, they did without his knowledge; but the bankrupts say, 
with an appearance of truth, that this could hardly be, be- 
cause Mr Hamilton was repeatedly at the farm, and had 
opportunity of seeing the condition of the stock and crop; and, 
in one of his letters (81 st May, 1859,) to the bankrupts, he 
intimates his intention of going to the farm to see *' how they 
are getting on with the stock, and what the crops look like." 
This uninterrupted meddling with the crop is a fact practi- 
cally convincing of the understanding of the parties. 

Notwithstanding the arrangement noade in the previoqp 
month of March, by which the bankrupts were to sow the 
fields, use the farm implements, and manage and ingather the 



crops till Martinmas gratuitously, Hamilton, on Isl July, 
1859, writes them, reminding them "that the existing arrange- 
ment as to the stock, etc., on the fium, and working therraf, 
expires on Monday first, the 4th instant," and he invites them 
to Glasgow, and to bring with them ** the hire already over 
due;" but as their signatures are wanted, both are to comey 
and he mentions that he would have the necessary arrange- 
ments made, and would then explain matters more fully. Tike 
renewed bill for £86 fell due on the 5th of that month, and 
seems to have been the subject whidi this letter points at; and 
the signatures wanted, and other arrangements then to be 
made and explained, had reference to a fresh writing whidi 
was soon after to be executed. The parties met and shaped 
their transaction in a new and a different form; for, on 13th 
July, 1859, the bankrupts executed, in Hamilton's favour, 
the formal assignation. No. 9/4. That assignation bears that 
"in consideration of the sum of £310 10s advanced and pud " 
to the bankrupts by him " as the worth, value, and agreed on 
price," they thereby sold, assigned, and conveyed to him the 
whole hay, growing oats, potatoes, beans, and yellow turnips^ 
cows and horses, and others belonging to Aem, and situated on 
their farm of Finnery, as the same are enumerated in a 
schedule annexed and signed by the bankrupts as relative to 
the assignation. The effect of this deed, if any effect can he 
given to it, is to show that at its date what was therein con- 
veyed belonged to the bankrupts, and that, for a sum of 
£310 10s paid them, they had then sold Mr Hamilton the 
effects in the schedule, contrary to, and contradictory of, the 
prior transactions. But Mr Hamilton, in his deposition, 
acknowledges that he did not pay the bankrupts the sum 
mentioned in the " assignation," nor indeed any sum whatever 
then. The only sums he ever paid to or for them was the 
£77 which they got at first, and the sum of £122 17s 4d, 
which eventually after their estates were sequestrated he paid 
to the Western Bank, making in all only £199 17s 4d. The 
deed thus taken, Mr Hamilton says, embraced the "new 
stock so far aa the growing crops were concerned, but in other 
respects the stock was the same as in the prior transactions, 
and he took it by the advice of his agent, and to make him 
more secure." Agreeably to this construction of it, then, the 
assignation is not evidence of any fresh payment or advance, 
but, upon an incorrect narrative and an exaggerated statement 
of the amount of his advances, Mr Hamilton has thereby 
sought to obtain the new crop in addition to the stock and 
crop which he had secured under the previous writings. 

Notwithstanding this assignation, the bankrupts were, as 
before, left in unoontrolled possession of the whole stock and 
crops: and, as already noticed, of the latter they openly sold 
part without communication with Hamilton, whose property 
they never regarded it. In the course of the summer of 1859 
the bankrupt, William Freeland, says that Hamilton intimated 
to him his wish to be paid his money, otherwise he would sell 
the stock, but he said he would wait a few days to see if any 
other person ooold be got to pay him up. An effort was made 
to accomplish this, but it failed. In the view, however, of 
paying him, the bankrupts wanted Mr Hamilton to state his 
terms, but, according to the witness Andrew Freeland, he 
wanted £300, which was objected to, because his debt did not 
exceed £200; and he was asked how he made op the sum he 
demanded, and his answer was, "that besider getting back the 
advances, and interest, and commission, he must have some- 
thing for his trouble." 

The bankrupts continued in po nsess ion of their farm stock 
and crop until their estates were sequestrated on 9th Novem- 
ber, 1859; and on the 14th of that month Mr Hamilton retired 
the bill for £122 17s 4d which they had accepted to him in 
March that year, and which had been endorsed to the Western 
Bank in satisfaction of their claim. 

These, then, are the whole circumstances; and, on a retro- 
spect, the Sheriff-Substitute has felt it impossible to regard 
the sum which Mr Hamilton gave the bankrupts in October, 
1858, as others than the proceeds of their bill which he then 
discounted — but as in security of which the crop and stock 
was to be given — and the form and language of a sale of their 
crop was resorted to in that view — it Lb plain that the obliga- 
tion to the Western Bank was interposed by Mr Hamiltbn to 
save the security which was threatened by the bank's diligence 
without changing the nature of the first transaction; the 
chameleon-Uke aspect given to it by the two writings in Mardi 
and July, 1 859, having really had no such effect Being, there- 
fore;, a security transaction, and in respect Hamilton confesMs 
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tfast he never took detivery, he htm failed effectually to aooom- 
pUsh the purpose which seems to have been contemplated. In 
nct^ it is forced on the Sheriff-Sahstitute's attention, from the 
present and previous cases, that Mr Hamilton has, in the 
ooorae of his business, attempted the legally impossible act of 
advancing money on the seooiiiy of moveables without assum- 
ing possession. 

This Interlocutor was appealed, and parties* procura- 
tors having been heard, the Sheriff, (Sir Archibald 
Alison), pronounced the following judgment :*« 

Having heard parties' procurators at great length under thd 
appeal for the claimant Hamilton upon the Interlocutor ap- 
pealed against, and having made aviauidum with the debate, 
and theraafter oonsidered the proof adduced, productions, and 
whole process, adheres to the Interlocutor appealed against, 
and dismisses the appeaL 



KoTi. — ^This case was ably and anxiously debated by Mr 
Lang on behalf of the appeUant Mr Hamilton, but notwith- 
standing an that was urged by him, and after maturely con- 
sidering the proof and productions in process, the Sheriff sees 
no grounds for disturbing the judgment of the Sheriff-Substi- 
tute, who appears to have bestowed great attention on the 
case. The Sheriff has arrived at the condnsion that the Inter- 
locator must be adhered to, without reference in any way to 
the decisions pronounced in the other two cases referred to in 
the Sheriff-SuDstitute's Note, in which Mr Hamilton is stated 
to have been a party, as these cases are not now before the 
Oourt, and are not produced or founded on in any way in this 
process, which faUs to be decided on its own merits. With- 
out entering minutely into the reasons assigned by the Sheriff- 
Substitute for the judgment pronounced or adapting them 
entirely, it seems sufficient to remark that the documents and 
proof dearly lead to the oondusion that the transaction entered 
mto by Mr Hamilton with the Freelands, the tenants of the 
turn, in 1868, was one simply for an advance of money on the 
security of the crop and stock on the farm; and not a pur- 
diase, and the terms of the assignation executed in Hamilton's 
Ikvour on 13th July, 1859, show that what was ihea conveyed 
to him was reaUy understood still to belong to and to be the 
proper ty of the bankrupts, in consideration of a sum then said 
to be paid to them, but whidi in reality was not advanced at 
that time, contrary to, and contradictory of tibe all^g^ prior 
sale to Mr Hamilton. And as the Freelands, the tenants of 
the farm, even after the date of this assignation were allowed 
to remain in possession of the fiunn crop and stock, down to the 
sequestration of their estates, without delivery ever having 
been taken by Mr Hamilton, it appears to the Sheriff that the 
claim of the trustee to the fond in medio, which is the surro- 
gatum for the crop and stock, is prefe^ble to that of Mr 
Hamilton under the writings founded on by him. 

For M'OMin, real raieer — J. L. Lakq. 
For Mamiikm — John Clark. 



5th July, 1862. 

SHERIFF COURT, FIFE. 

(Ms Shbbift Tatlob.) 



HuTT, or Watt, v. Watt. 

Title Deeds— Pledge. — Circumstances in which held that 
Title Deeds had been pledged in security of a loan. 

This action was brought by the petitioner for the pur- 
pose of recovering from her son, the respondent, a dis- 
podtion renting to a house in St Monanoe which be- 
longed to her. The petition concluded also for delivery 
of certain other titles which, it afterwards appeared, 
were not in the respondent's posseaedon, and, so £Eur as 
tbey were concerned, its prayer was not insisted in. 



The petitioner's statement was that, in the year 1859, 
she sent these titles by the respondent and her daughter 
to Mr Oliphaut, writer, Anstruther, to enable him to 
prepare a settlement for her; that sometime after the 
settlement was executed, the respondent called on Mr 
Oliphant and obtained delivery of the titles, but although 
frequently called upon to give them back to the petitioner, 
he had filled to do so. 

The respondent admitted that he originally obtained 
the deed in question for the purpose stated; that he 
subsequently, as mandatory of the petitioner, got it up 
from Mr Oliphant and had not returned it. He 
averred, however, that, after the deed had been granted, 
the petitioner was anxious to have the lower flat of 
her house— which was then only a cellar — repaired 
and fitted up as a dwelling-house, and that he (the 
respondent) advanced the money and paid the con- 
tractor £21, and that he also paid the cost of her 
settlement, being £8. He farther averred that the 
petitioner, having been pressed for payment of a con- 
siderable sum to a Mr Rogers, and with the view of 
securing the respondent preferably for his whole ad- 
vances, she gave him an authority to get poseession of 
the titles, which had been in his hands ever since as 
security for the above sums. 

The mandate founded on by the respondent was in 
these terms: — 

^' St Monance, 2d March, 1861. 
*'' Sm,— Please deliver my titles and deed of settle- 
ment to my son, Allan Watt, whose receipt will be 
binding on, 

^^ Your most obedient servant, 

" Jahot Hutt," 
'^ Mr Philip Oliphant, writer, Anstruther." 

In reply, the petitioner denied having had any wish 
for the alteration on her house, and averred that she 
opposed it, but ultimately consented. The respondent, 
who had been fortunate in Australia, having stated his 
object to be to provide a residence for a widowed sbter; 
that she was never consulted as to the nature of tha 
alterations, nor did she employ the tradesmen, or see 
their plans, or know the amount paid to them. She 
admitted her readiness, for the sake of peace, to pay 
the account for the settlement, although she denied that 
she was liable for it, and averred that she offored to pay 
the respondent a larger sum than that before the action 
was raised if he would give up the papers. She farthw 
expressly denied that she authorised the respondent to 
get up or hold the titles in security of a debt, averring 
that her only object in authorising the respondent to get 
them was that she might hold possession of them herself. 
She farther stated that the respondent had never made 
any claim against her for these sums. 

The record having been closed, the Sheriff-Substitute 
pronounced the following Interlocutor: — 

The Sheriff-Snbstitate having considered the closed record, 
and whole process, allows to the defender a proof of his aver- 
ment in artide 4 of his statement of facts, to the effect that 
the disposition (No. 8 of titles) described in the petition was 
put into his possession by the petitioner as a security for his 
claim of £24, with the view of securing the respondent pre- 
ferably for his advances, and to the petitioner a conjunct pro- 
bation, and SMogiui the 11th proximo, at 10 o'clock a.ii., 

H* 
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within the Court room, for leading the ytooh, reeenring 
ooncideration, qwKuL ultra. 

The petitioner did not appeal against this Interlocutor 
at the time, bat allowed a proof to be led. The only 
witnesses addnoed by the respondent were himself and 
his wife, and, to meet their evidence, the petitioner gave 
her own testimony. 

After hearing parties* procnrators on the proof and 
whole cause, the Sheriff- Sabstitute pronounced this In- 
terlocutor: — 

The Sheiiff-SubatitQte having heard parties' procurators, 
and having conndered the closed record, productions, proof, 
and whole process. Finds that the respondent is not in posses- 
don of the precept of clare constat and instrument of sashie 
thereon, specified and concluded for in the petition; but that 
he is in possession of the disposition described in the petition, 
being No. 3 of the title deeds therein set forth, and with re* 
fdrence to the defence that the said disposition was received 
from the petitioner, and is now retained by the respondent as 
a pledge in security of a debt of £24 due to him by the 
petitioner, Finds, as admitted by the petitioner, that the re- 
spondent advanced for her a sum of £3 sterling on 11th June, 
1859, in payment of an account due by her to Mr Philip 
Oliphant, and that he also made advances for repairs ad- 
mittedly executed on the petitioners house in December, 
1859, for which he has produced in process a receipt to the 
amount of £21, which two sums are still unpaid by the peti- 
tioner: Finds that, under a mandate granted on 2d March, 
1861, by the petitioner in the respondent's favour, the respon- 
dent received delivery from her agent, Mr PhiHp Oliphant, 
of the said disposition: and Finds it sufficiently established 
that the said disposition was so delivered to the respondent 
for the purpose of being held by him in security of Ihe debt 
due to him by the petitioner: Therefore assoilzies the respon- 
dent in so far as regards the conclusions for delivery of the 
Bud precept of clare constat and instrument of sasine thereon: 
Finds the respondent entitled to retun possession of the said 
disposition ^as a pledge in security of his debt against the 
petitioner, and so far sustains his defence, and decerns: Finds 
the petitioner liable in expenses, of which allows an account^ 
etc. 

Note. — The preponderance of the evidence is in favour of 
l^e defence that the deed in question was placed in the re- 
spondent's hands as a pledge in security of what the petitioner 
was owing him. The force of the petitioner's denial of that 
IB weakened by the evident indistinctness of her memory, as 
sliown in the occasional inconsistency of her statements; 
while the evidence of the respondent and his wife is not only 
diatinct and consistent, bnt is corroborated, let, as to the 
existence of a ground of debt, by the petitioner's admissions 
and the vouchers in process; and, 2d, as to the special act of 
pledge, by the strong fact that the mandate, No. 4, to get np 
the papers was granted in the respondent's favour ^i^ont 
any other cause being alleged by the petitioner for removing 
them from the custody of her agent. 

The Sheriff-Substitute at one time thought of sisting process 
till the respondent should raise an action to constitute his 
debt against the petitioner, but, on reconsideration, he thinks 
tliat not necessary, for the decision of the point here at issue, 
which is confined to the question whether there was or was 
not a specific contract of pledge between the parties, and does 
not depend on the doctrine of implied lien. 

The petitioner appealed against this Interlocutor, as 
well as the Interlocutor of 31st March allowing a proof, 
and lodged a reclaiming petition in support of his appeal. 
In his petition he cited the following authorities: — 
Paton, 12th June, 1833, Jurist, 6, p. 423; Ogilvie^ 7th 
December, 1849, Jurist, 22, p. 76; and particuUrly re- 
ferred to Lord Moncrieff^s remarks, p. 78, and BeWs 
Com., p. 108, 5th Edition. 

On considering the reclaiming petition. Sheriff Mae- 
lunzie pronounced the foUowing Interlocutor: — 



The Sheriff having, on the petitionet^s appeal against tiie' 
Interlocutorsof 31st March and 24th May, 1862, considered 
the reclaiming petition for the petitioner, closed record, proo^ 
and whole process, recalla the finding in the Interlocutor of 
24th May, 1862, which finds, "a$ admitted by the petitioner, 
that the respondent advanced for her a sum c^ £3 sterling on 
11th June, 1850, in payment of an account due by her to Mr 
Philip Oliphant:" Finds it proved that the respondent ad- 
vanced said sum for the petitioner on said 11th June, 1659, 
in payment oi said acoovnt due by her, and that he also 
made for her the advance of £21 for the repairs on the 
petitioner^ house, for which the receipt, No. 7 of process, 
dated 31st December, 1859, was granted to him, quoad vltra: 
Adheres to the said Interlocutor, dismisses the appeal and 
decerns, and remits the cause to the Bheriff-Snbstitate to 
proceed therein as shall be just. 

NoTB. — The petitioner maintains that the respondent has 
not set forth his alleged debt on record in a relevant and 
sufficient manner. The Sheriff, while thinking that the 
statements in the defences ought to have been more distinct, 
is of opinion that the true meaning of these statements, and 
of the relative pleas, is that the respondent made the advances 
of £3 and £21 for behoof of the petitioner, and that the peti- 
tioner delivered the dLsposition, which is one of the tities of 
the property, to the respondent as a security for the said debt 
due by her to him. He is also of opinion that it is not 
necessary, as maintained by the petitioner, for the respondent 
to constitute his said debt by an ordinary action, and that 
the proof allowed by the Interlocutor of 31st March, 1862, 
raised the whole points neoessary to dispose of the petitioner's 
application and the respondent's defence thereto. 

Under that Interlocutor the respondent required to prove 
that the petitioner was indebted to him in the allowanoes of 
£24 which he claims, and that the petitioner delivered to him 
the said disposition. No. 3 of the titles, in security of these 
advances. The Sheriff is of opinicm that he has done so by 
satisfactory evidence, which is corroborated by the vouchers 
and mandate produced, and by the &ct that he is in pos se s 
sion of the disposition. No doubt the petitioner denies that 
she gave him the disposition as a security, but the distinct 
eridence both of the respondent and his wife disproves her 
testimony; and although the petitioner denies having given 
the disposition as a security, she does not attempt to deny tli» 
resting owing of the debt claimed by the respondent aa to 
the constitution and subsistence of which the respondent and 
his wife both distinctiy spoke when examined in proof. 

By the delivery of the said disposition, as a security to the 
respondent, there was constituted a lien in favour of the re- 
spondent over that deed — the effect of which is to enable the 
respondent to keep that deed until he is repsid his debt. 
(See SeWi Com., 11, 24.) 

The Sheriff regrets exceedingly to see so much litigation, 
about such a matter, between parties so nearly related. 

Act, T. Davidson, Cupar. Alt, J. Mobtov, Cnpar. 



7th Jult, 1862. 
SHERIFF COURT, GLASGOW. 

(Mr Shsbitf Bell.) 



M.P.^ J. R. Allan^s Trustees v. Aonss Shields 

and Others. 

Trust — ^Legacies — ^Vesting. — The interest of a sum of 
money was left by A to B, at whose death the principal 
was to be equally divided among her children nomiiui- 
tim. The testator predeceased the liferentrix and ihe 
legatees^ hut only one of the legatees survived the life" 
rentrix. Held (1), that the legacies vested in the chil" 
Jr^o/£ a mortetestatoris; (2), That the husband of a 
legatee^ who had died during the life of the liferentrix^ 
was entitled to be preferred, as in her right, to her share 
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of ike fund in medio, under the obligation to account to 
her next of kin for ike kalf share of ike goods in com- 
munion ofwhick it formed apart. 

The late J. R. Allan, hj his trust deposition, directed 
his trustees to lend out and invest in their own names, 
as trustees, a sum of £300, and to make payment of the 
interest thereof to Mrs Jane Wilson or Shields, and that 
80 long as she should surTiye him, and upon her death to 
divide the principal sum equally among John, Mary, 
Helen, and Margaret Shields, her children. The life- 
rentriz and legatees survived the testator, who died in 
1810 ; but the only one of the four legatees who survived 
the liferentrix, who died in 1859, was Mary Shields or 
Walker. John Shields died in 1856, leaving two chil- 
dren. Helen Shields, who was married to William Gunn, 
died in 1844, predeceased by her daughter, the only child 
of the marriage, but survived by her husband. Mar- 
garet Shields died unmarried in 1854, leaving a testament 
constituting Jane Shields or Robertson her sole executrix 
and universal legatory. The trustees, in these circum- 
stances, brought this multiplepoinding. 

Mary Shields or Walker, on the ground that the 
legacies did not vest a morte testatoris^ but only on the 
death of the liferentrix, claimed to be preferred to the 
whole fund in medio as the only survivor. The repre- 
sentatives of the legatees, John and Margaret Shields, 
claimed each one-fourth of the fund in medio^ and also 
one-third of the half of the share claimed by W. Gunn, 
as, at the death of Helen Shields or Gunn, the goods in 
communion suffered a bipartate division— one-half vesting 
in her husband and the other half in her next of kin. 

After hearing parties' procurators, the Sheriff-Sub- 
stitute pronounced the following Interlocutor: — 

Haring resumed consideration of this process, and heard 
parties' procurators, Finds that the deceased John Kobert 
Allan, by his deed of settlement, dated 8d July, 1840, of 
which the production No. 4 is an extract registered copy, con- 
veyed his whole estate to the pursuers and real raisers, as 
trustees and executors, for the purposes therein mentioned: 
Finds that one of said purposes is as follows: — "I appoint my 
said trustees, as soon as can he conveniently done after my 
death, to lend out and invest in their own names, as trustees 
foresaid, on good heritable, or failing that, on good personal 
security, at the current rate of interest for the time, the sum 
of £300 sterling, and to account for and make payment of the 
interest or annual-rent thereof to Mrs Jane Wilson, alias 
Shields, residing in Qovan, near Glasgow, relict of the late 
John Shields, web-mounter there, my maternal aunt, and that 
BO long as she shall survive me, payable half-yearly, monthly, 
or weekly, as to my trustees may seem proper, from and after 
the time of investing the said sum; and upon the death of 
the said Mrs Jane Wilson or Shields, to divide the said prin- 
cipal sum equally to and among John Shields, residing in 
Govan, Mary Shields and Helen Shields, both now or lately 
residing there, and Margaret Shields, now in Glasgow, her 
children:" Finds that both tiie liferentrix and legatees, above 
named, survived the testator, who died in 1840, but the only 
one of the four legatees who survived the liferentrix, who died 
only in December, 1859, is the claimant, Mary Shields or 
Walker: Finds that the legatee, John Shields, died in April, 
1856, leaving no widow, but two legitimate children — ^the 
claimants, Agnes and John Shields: Finds that the legatee 
Helen Shields died in December, 1844, leaving no children, 
bat a husband—the claimant, WilUam Gunn: Finds that the 
legatee, Margaret Shields, died unmarried in 1854, but before 
her decease she executed the testament, No. 23, in favour of 
the claimant, Jane Shields or Kobertson, who is thereby con- 
stituted her sole executor and universal legatory: Finds that 
the first and primary question raised in thu multiplepoinding 
Is — ^Whether the legacies bequeathed to tha said legataes 



vested in them a morte testatoris, and now belong (o the re* 
presentatives of those legatees who predeceased the liferentrix; 
or, whether there was, in the circumstances, no vesting, ia 
which case the claimant, Mary Shields or Walker, as the only 
surviving legatee, would be entitled to the whole £300! finds 
that the general rule of law is that when a testator leaves 
funds to one in liferent, and to another or others in fee, the 
fee is not prevented from vesting in these last on the death of 
the testator, by the mere circumstanoe of payment to the fisr 
being postponed till after the death of the liferenter: Finds, 
however, that it is always a matter of relevant inquiry what 
tiie precise will and intention of the testator was in regard to 
the matter of vesting, and this is generally to be gathered by 
a fair interpretation of the testament, taken as a whole: Finds 
that there is noUiing in the testament in question to lead te 
the inference that the testator did not intend his or her share 
of the £300 to vest in each of the legatees from and after his 
own death: Finds, on the contrary, that a specific sum being 
appropriated, and that there being no destination over and no 
substitution of other persons, but a definite destination of the 
fee to four persons nominatiM without any ulterior provision 
or destination whatever, the presumption is that the testator 
intended the vesting of said legacies; therefore repeki the pleas 
maintained for the claimants, Mary Shields or Walker and 
husband, and finds that they are not entitied to be preferred 
to any greater share of the said £300, as the fund %n medio, 
than such of the other claimants as have instructed that they 
are the executors or representatives of the three other legatees: 
Finds that this has been sufficienUy instructed by the claim- 
ants, Agnes and John Shields, and by the claimant, Jane 
Shields or Bobertson: Finds that the cUdmant Gunn, as the 
surviving husband of the deceased Helen Shields, is not en^ 
tiUed to be preferred to more tiian one-half of the share of the 
legacy which was vested in, but not claimable by, his wife at tha 
time of her death, seeing the liferentrix had not then deceased, 
and the jus exigendi not having emerged stanie matrimonio, 
the surviving husband cannot now claim the whole legacy in 
virtue of his jus mariti and right of management of the goods 
in communion, but only the one-half, in virtue of being his 
wife's representative to that extent, whilst the next of kin of 
the said Helen Shields, or their representatives, are entitled to 
succeed to the other half: Finds that the other claimants are 
dther the next of kin or the representatives of the next of kin 
of the said Helen Shidds: Therefore prefers each of the 
claimants, Mary Shields or Walker and husband, Jane Shields 
or Robertson, and Agnes Shields and John Shields, together 
with James Dunlop Kirkwood, for the reasons stated by him 
in claim No. 11 — 1st, to one-fourth share, respectively, of the 
fund in medio, and 2d, to a third share, respectively, of the 
fourth share which was vested in Helen Shields or Gunn at 
her death, and prefers the claimant William Gunn to the other 
fourth of sud share: Finds farther, that there is an unopposed 
riding daim to the extent of £20 for the claimant John Dallas, 
and Peter Cooper as his curator ad litem, on the claim of the 
said Jane Shields or Robertson; and prefers the said John 
Dallas to the sum of £20 upon the share of the fund in medio 
to which the said Jane Shields or Robertson has been pre- 
ferred: Finds the claimants, Mary Shields or Walker and 
husband, liable to the other claimants in the expenses occasioned 
to them by the assertion of the said Mary Shields or Walker 
and husband of a right to the whole fund in medio: bnt^ pioad 
uUra, Finds no other expenses due to or by any of the parties, 
allows accounts of the foresaid expenses to be lodged by the 
claimants respectively, and remits the same to the auditor to 
tax and report, and decerns. 

NoTB.— From the early case of Pouke, 1st March, 1770, 
Mor. p. 8792, down through a series of subsequent decisions, 
it has always been held ihkt a direction in a testament that 
legacies are not to be paid till after the death of a person to 
whom the liferent of them is bequeathed, does not suspend 
the vesting a morte testatoris, unless the terms used are such 
as clearly to exclude the supposition that such was the testa- 
tor's intention. {Menzies on Conveyancing, p. 477, et seq., and 
authorities there quoted). It is no doubt true that in the cases 
of Provan, January 4, 1840, and Johnston, June 9, 1840, 
where a testator appointed his trustees to pay a certain 
annuity, and after the death of the annuitants to divide the 
pflncipal sum among certain legatees, it was held, on a view 
of the deeds with re&rence to the testator's intention, that the 
legacy did not vest in such of the legatees as pro-deceased the 



loa 



SHERIFF COUBT REPORTa 



uumituitB. Bat in both of (heae etmm there wera spedal du> 
ouButMioas oUftrly indioating that this was the teetator's inten- 
tion. It was pointed oat hj the bench in Johnston's case that 
BO speoifie fond was set apart for the annuity, "so that th« 
role as to destination in liferent and fee did not apply;" and 
fiMiher, that the principal sum was to be diTided aoaong chil- 
dren as a daai, and was not beqaealhed to them %om4naHm. 
l^es«b and other things in the deeds, which were oonsidefed 
to indicate a pontive declaration of the testator's intention, 
were held to disttnguish the cases from a number of others pre- 
-vionsly decided, with the judgments in which there was no wish 
to inteilere. One of these ji s cs , to which express refereaoe 
was made, was that of MarManki, Februaiy IB, 1836, in 
whidk a party having conveyed by a tnist settMment the suxi 
ai £1000 to trustees, with directisiis that they sbonld set 
it apart and apply the yeariy interest as an annuity to A 
daring his life, and on hit death that they should divide and 
apply it in a certain manner, paying £400, to B, and the re- 
mainder to other parties named, it was held that the right to 
the £400 had vested in B on the tesUtor*s death, and was 
not suspended till the death of A. Lord Jeffiray, whose judg- 
moot as Lord Ordinary was affirmed, lead it dsariyjdown tbi^ 
the mere oonstitntion of a trust did not raise any presumption 
e£ its being the testator's intention that the vesting should be 
suspended; and he adds, "Thft practical rule rather appears 
to the I^ord Ordinary to be tins: That wherwer the fee is 
finaMy destined, on the expiration of the liferent, to a certain 
individual, or to a single definite class or deecription of per- 
sons, without any ulterior provisMi or destination whatever, 
the li^t will vest) from ths death of the testator, exactly as 
if there had been no trust." 

As regards the daim of Gunn, the surviving husband of tbe 
legatee Helen Shields, it is tru^ as pleaded by him, that it is 
settled by the case of &radian, February 1, 1848, that in a 
competition between the surviving husband, whose jug mariti 
had not been excluded, of a party who died intestate and with- 
out issue and her executors, the whole moveable estate which 
had come to the deceased wife daring her maniage, or was 
claimable in her right at her death, bdbnged to the surviving 
husband, the next*ofkin having no peraona atandi in compe- 
tition with him in reference to such property. But it will be 
observed that in that case the wife's rights had emei^ged dur- 
ing the marriage, and were therefore vested in the husband 
at the time of her death. But here, the legacy, though it was 
vested in, was not payable to or claimable by Hden Shields 
before her death; and now that it has become payable, it is 
to be viewed as a suceession which has opened, and is to be 
dealt with as such, according to the laws of succession^ and 
not as a fund that ever formed a portion of the goods in ogm- 
munion. The point may not be without nicety and doubt» 
but the Sheriff-Substitute has the more willingly come to the 
opinion that he has given effect to, from its having been 
admitted at the debate for Gunn, that if he had been prefened 
to the whole of his late wife's share, he would have been 
bound to account for the half of it to her next-of-kin or her 
representatives, so that he has not been kept out by the judg- 
ment here of anything more than he would have been obliged 
to surrender afterwards. 

This iJKterlocator was appealed, and, after a heaziag, 
the Sheriff (Sir Archibald Alison) pronounoed the fol- 
lowing judgment : — 

4 

Having again heard parties' pxoeoratois upon the point 
referred to in the last Interlocutor, and made avizandum, 
and gonsidered the Interiocutor appealed against, and whole 
process, Finds that the judgment of the HoTise of Peers 
in the case referred to in the last Interlocutor, Yowtg or 
Jtobertson v. Robertson and others, is not appticable to the 
matter involved under the appeal for the party appealing 
against the Interlocutor, whatever effect it might have had 
upon the claim for the claimant, Mary Shields or Walker 
and her husband, who, as the only surviving legatee, 
claimed the ythcAiB £300, upon the ground that the legacies 
bequeathed to the legatees were not vested in them, a 
morte teftatori*, and therefore belonged to her as sole sur- 
viving legatee: and Finds, as the said claimant, Mary Shields 
or Walker and her husband, acquiesced in the Interlocu- 
tor of the Sheriff-Substitute, finding that the legacies did 
vest a morte tattatorU, that they are not entitled to be prefer- 
red to the whole of tiie fund m medio, but only to a fourth 



share thereof and did not appeal against that Interloeatar, ' 
the same is now final upon that pmnt in this Court, and cannot 
be reviewed by the Sheriff under the apoeal for the claimant, 
Gunn, upon a different matter vrith the other claimants: Finds^ 
upon the merits of the daim for thedaimant, Gunn, as the surviv- 
ing husband of the deceased Helen Shields, one of the legatees, 
and the appeal lodged for him against the Interioeotor under 
review, that it is now maintain^ for him that the admission. 
which he made at the debate before the Sheriff-Substitate wsa 
that if preferred to a fourth share of the fund in medio as in 
right o3f his deceased wife^ he would be liable to acooont to 
hw wife's next-of-kin for a half share i^ the whole goods m 
oonmiunion to the extent of what they could legally demand, 
and not as stated in the Sheriff-Substitute's Note, that he was 
bound to account for the half of his vrife's share of the fund i» 
merfto to her nex:M'-fcin, as her rs p te son t ali ve s i finds it 
pleaded in support of Gunn^s claim for a fourth shara of tha 
fund in medio, as in right of his wife, Hden Shields, one of 
the legatees, that as the legacy had vested a morte testatom, 
as foimd by the Interlocutor under review, although it vras 
not payable at or payable to Hdsn Shidds before her death, 
seeing she did not survive the liferentrix, it could competenthr 
have been assigned by her during her life, and was conveyed^ 
by the maniage of the legatee to Gunn, her husband, without 
a special conveyanoa jmre mmriH along vrith, and foroMd 
part of the goods in communion between the spouses: Finds 
it pleaded by the children of John Shields, and the daimant, 
Kirkwood, that if Gunn gets the whole fourth share of the 
fund «s medio, under an obligation to aeeount for the goods 
in communion, there is no likelihood of the soooualing being 
successful, and that, in point of law, as the legncy vras not 
chdmable by his wife during her Ufe, and the /w exigendi not 
having emerged ttaiUe mat rimom o, the surviving husband 
eann<2 daim the whole legacy in virtue of his yut mturiti and 
right of administration of the goods in communion, bnt only 
the one-half thereof as his wife's representative to that extent^ 
and that the other half behmgs to the deceased wife's next-of- 
kin, or their representatives: Finds, in point of law, tiiat as it 
has been found that the legades in question, vertsd in the 
several legatees, a morte teauUorie, Hekm Shieild's ona-fonrth 
share of the fund in medio was vested in her during maniage^ 
and could have validly been assigned by her and her husband 
during her life as a portion of ue goods in oottOHmkn, and 
the wife's rights were therefore ve^ed in the surviving hus- 
band at the time of her death: finds that it has been <fedded 
by the case of Stradutn, Ist February, 1843, that in a oomp^ 
tition between the surviving husband, whose jut mariti had 
not been excluded, of a party who died intestate, and without 
issue, and her executors, ^e whole moveable estate which 
had come to the deceased wife during her mazriagp, or was 
claimable in her right at her death, belonged to the surviving 
husband, the next-of-kin having no pertona atandi in compe- 
tition with him in reference to such property: finds that this 
decision is applicable to the present case, and that, as the 
claimant, Gunn, was Jure mariti at the death of his wife^ 
Helen Shields, vested with her rights, he is entitled to be 
preferred, as in her right, to her fourth share of the fund its 
medio, and not merely to the one-half of that fourth share 
under the obligation, incumbent on him by law, to account to 
his deceased wife's next-of-kin, or their representatives, for 
the half share of the goods in communion: Therefore prefors 
the daimant, Gunn, as in right of his wife, the late Helen 
Shidds, to one-fourth share of the fund in medio, which was 
vested in her at her death, and so far altera the Interlocutor 
appealed against, but quoad tdtra; and, as regards expenses, 
adheres to the said Interlocutor, and Finds that the daunantSi 
Mary Shidds or Walker, and husband, are liable to the other 
claimants in the expenses occasioned to them by the said Mary 
Shields or Walker, and husband, claiming the whole fund us 
medio, only down to the date of the Sheriff-Substitute's Inte^ 
locutor, but in no subsequent expenses, seeing they did not 
appeal against that Interlocutor: and Finds no expenses due 
as between the claimant Gunn and the children of John 
Shidds and the claimant Kirkwood, in regard to Helen 
Shields' share of the fund in medio; and upon the minute of 
compearance, and condescendence, and daim, now tendered 
for Agnes Sweeney or Shidds, as the widow of John Shields, 
daimiog to be preferred to one-third of the fourth share of the 
fund in medio bdonging to the said deceased John Shield% 
her husband, in his own right, allows said compearance to be 
received, but under reservation of all questions of expenses. 
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and vemitB to the SheiifT-Substitate to consider the «ud com'- 
pearance, and deal therewith as to him shall seem just 

For Mary Shields or Walker, and James Walker— Datid 

LOCKHABT. 

For William Gunn— J. Lookhabt. 

For Jane Shields or Bobertson, and John Dallas— W. B. 
Fauldb. 
For Agnes Shields, John Shields, and James D. Kirkwood 

— ^W. BUBNS. 



9th July, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbd-f Bbll.) 



Jabyie and Smttb 9. J. AND J. Jabdine. 

Baiikraptcy—- SequeBfcration — ^Deed of Airangemont. — 
ObfecHons to Sheriff interpomng authority to Deed of 
Arrangement on a hankrtq>t estate^ repelied. 

The estates of J. & J. Jardine, builders in Glasgow, 
baving been sequestrated under the Bankruptcy Acts, it 
was resolyed, at the meeting called for the election of 
trustee, to wind-up the estate under a deed of arrange- 
ment; and an application haTing been made to the 
Siherifr, the sequestoation was osted for a period of two 
BKmths, within which a deed of arrangement was pro- 
duced for approTal. Certain creditors then appeared to 
oppose the deed of arrangement, and, after objections 
and answers had been lodged, and parties heard tiiereon, 
the Sheriff-Sohttitote pronounced the following Inter- 
]oeator: — 

Having resumed oonsideratioD of the deed of arrangement 
Ko. 32, the note of olgections Ko. 40, the answers No. 41, 
and the minute for Jarvie & Smith, Ko. 42, Finds, that if it 
be competent for the said Jarvie k Smith, as creditors of the 
bankropts to withdraw at this stage, as proposed in their said 
minute, their, consent to the deed of arrangement prodnced 
nnA signed by them as consenters, then the requisite majority 
of foor-fifths in value does not remain, seeing that the gross 
valne entitled to be reckoned is as stated by the bankrupts 
themselvtf ; and in the lists No. 38-5, £2031, foar-fifths of 
which is £1624, whilst the value actually represented by the 
ognatoree to the deed is £1723, being an excess of £99 on the 
value reqi:dred, but the value efifeiring to the signature of 
Jarvie & &nith is £180 9s 3d— the withdrawal of which 
would leave a defideocj in value of £81 : but Finds that such 
withdrawal is inoompetent, and cannot be entertained, except 
upon the emergency of some extraordinary alteration of dr- 
cumstancee since the subscription was adhibited, which, in 
the present instance, is not even averred, and therefore the 
completed contract, as between the bankrupts and the said 
Jarvie & Smith, and the other creditors, as set forth in the 
deed of arrangement, cannot now be resiled from, or, at all 
events, the vuidity of the deed of arrangement falls to be 
judged of as it stood when lodged (see Shavi BelVt Com,, vol. 
ii., p. 1272; also the Lord Chancellor in JRoberlson, 4th Feb., 
1831; 6th, W. and S., p. 10; also Sheriff, 28d November, 
1809, F. C., in which the Lord Justice-Clerk said: " He was 
deariy of opinion that the creditors were not entitled, after 
all the ordinary steps had been taken, and the case was in 
manibut curiae, to alter the situation of matters, nor to 
deprive the debtor of that consent which was fairly and 
regularly given, and in which he had' acquired a jus qtujs- 
§itum:^ ^Finds, as regards the objections to said deed, that 
although the objectors, the CrowhlU, Milton, and Kenmure 
Quarry Company, have a very trifling pecuniary interest at 
slake, and are the sole objectors, they are neverthelesB entitled 
to have the said objections, some of which raise questions of 
cxmsiderable nicety, disposed of on their merits: Finds iJiat 
the first objection, that the bankrupts have not made a full 



and fair surrender of their estates, is denied, and is too vague 
to be remitted to probation, no piiurticular concealment being 
condescended on; therefore repels said ol^ection: Finds that 
the second objection, that the creditors resolved only that the 
" estate," and not the ** estates," should be wound up by a 
deed of arrangement, is too technical, it being evidently the 
meaning of the creditors, when they adopted the resolution, 
that the whole estates embraced in the sequestration should 
be included, and accordingly, in the deed ^of arrangement 
itself, the word ''estate" and "estates" is used indifferently 
as signifying the same thing, and as meaning the whole 
estates both of the firm and of the individual partners, as 
such and as individuals, aU of which are comprehended in the 
deed; therefore repels the said objection: Finds that the third 
and fourth objections, which are founded on the omission of 
the bankrupts to lodge a duly subseribed state or states of 
their afiairs, in terms of the provisions of section 81 of the 
Bankruptcy Act, would not, although otherwise valid, have 
begsn fatal to the deed of arrangement, seeing that there ia 
no provision that such failure shall render the procedure 
thereanent null: but Finds that it is only at the "meeting 
for election of a trustee " that signed states of afiiedra require 
to be lodged; and as the oirrying of the resolution for wind- 
ing up the estate by a deed of arrangement superseded the 
necessity for the election of a trustee, which was accordingly 
not proceeded with, there was no direct contravention of the 
statute; therefore repels the said objection: Finds that the 
fifth and sixth objections that the deed of arrangement can- 
not be sustained, because the creditors subscribiog it have 
not entered appearance to crave its approval, is not valid, 
seeing that the Act does not require the appearance of the 
creditors, but only provides, by section 88, that after the deed 
is lodged the Sheriff shall hear parties interested, and the 
bankrupts who have appeared to support the deed are equally 
interested therein with the objectors; therefore repels said* 
objections: Finds that the seventh objectian is based upon 
certain discrepancies which are not materia^ and any error 
which may exist in the documents Nos. 7 and 8 of the seques- 
tration process cannot affect the validity of the deed of ar» 
rangement; therefore repels the said objection: finds that the 
eighth objection is that no evidence has been produced to 
show that the creditors subacribing the deed of aivangement 
doiiin point of fiibct, constitute four-fifths in number and value 
of the whole creditors of the bankrupt: but Finds that the 
Act does not make the voluntary production of any such 
evidence imperative, and where there is only a general 
denial that the statutory majority has been obtained, there 
seems no better way of aaoertaining the &ot than by calling 
on the bankrupt to produce a list of his whole creditors, and 
to make a soleum declaration in support of it before inter- 
poning the authority of the Sheriff to the deed of arrange- 
ment, and this course is always followed in this Court; thore- 
fi>rs repels the said objections: Finds that the ninth objection, 
that the deed of airangement has not been subscribed by any 
creditors of the bankrupts as individuals, is not valid, seeing 
that the deed bears in gremio to have been subscribed by the 
creditors botii of the &m and of the individual bankrupts; 
therefore repels the sud objection: Finds that the tenth 
objection, tl»t the statutory majority has not been obtained 
because ihe deed is not subscribed by certain creditors whose 
debts are heritably secured, is not valid, because creditors 
whose whole debt is heritably secured cannot rank or vote 
in a sequestration, and have no interest in and cannot be 
parties to a deed of arrangement which does not in any way 
affect their securities; therefore repels the said objection: 
Finds that the eleventh objection, in as far as it relates to » 
claim for £16, of which no notice is taken in the list of liabili- 
ties, is of no weight, as the counting of that dalm woidd not 
change the majority: Finds that, in as far as it relates to a 
claim for £126 not appearing in the list of liabilities, that no 
such daim has been made by the party named in the obgec- 
tion; and that, although it has been made by another party, 
it was shown at the discussion to be bad, being cut down by 
vouchers of payments held and exhibited by the bankrupts 
for which no credits are given in the daim itself; therefore 
rcpehi the said objections: Finds that the twdfth and last 
objection is too vague, and in as far as founded on the aver- 
ment that the bankrupt estates would yield a larger dividend, 
that the composition accepted of by the deed of arrangement 
is open to the answer that in the absence of any proof of the 
averment the creditors themsdves must be held to be the best 
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judges in the imtter; thereforo xvpela tlw said oljaotum: And 
in respect tbe whole objections by the only pertMS appeAiing 
to oppose the deed of anrangement have now been repdled, 
and that the intimation appointed to be made by the Inters 
locotor of 17th May last has been made, as instroeted by the 
oopitf of the Edinburgh QazttU and Ncrik BrkiA Adver- 
ti$tr, prodnoed, and that the oertificate No. 34 instroots the 
posting of circiilani to all the non-oononning creditors, before 
pronoaDcinff farther, appoints the bankrapts to appear before 
the Sheriff-Substitute, within his Chambers here, on the 
, to emit a declaration that the state of affiois 
produced is a correct state, that it, or the rriative documents, 
contain a full and true list of all their creditors, and that 
there are no other non-concurring creditors than those W 
whom ctronlan have been sent, as contained in the said 
oertificate; and that the said deed is subscHbed by, or by the 
anthority of, four-fifths in number and value of their creditors, 
entitled to be computed in terms of the bankrupt statutes, 
at which diet allows an parties interested to be heard if ths^ 
desire. 



Act. JoHir Clabk. 
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10th Jult, 1862. 

SHEBIFF SMALL DEBT COtTBT, GLASGOW. 

(Mb Shkbiff SrBATHnur.) 



James Mxbbt Forrester v. The Electric and 
Imtbrnatiokal Telegraph Compant. 

Telegraph — ^Damages for Error. — An action vhu raised 
against a telegraph company for an error in sending a 
message^ but in respect of a special condition^ which the 
sender was held as assenting to, and which was reasonable 
in itself y the action was dismissed, < 

The pursaer, a stockbroker in Glasgow, claims to be re- 
lieved of a loss of £15 (restricted to £12), which he had 
sustained through the alleged culpable and negligent 
transmission of a message sent by the defenders, the 
Electric and International Telegraph Company, on his 
employment. 

On 23d April last the pursuer, on one of the defenders' 
blank message schedules, wrote and delivered, at their 
office in Glasgow, instructions to his London corres- 
pondents to buy for him in the market there ** three 
thousand Turks" — meaning Turkish or Ottoman scrip, 
representing stock of the yalue of £3000. The words 
were alleged to have been distinctly written, neyerthe- 
less the defenders forwarded the message to buy ** three 
thousand Trunks." On receipt of this message the pur- 
suer*8 correspondents purchased for him £3000 worth 
consolidated stock of the Grand Trunk Railway of 
Canada, at £24 15s per cent., which was not what he 
wanted. The pursuer alleged he had sold this stock at 
the yery earliest opportunity, at a loss of £15. 

The defenders did not dispute the facts,^ but pleaded 
that they were not bound to relieve the pursuer not- 
withstanding the error committed. Thej contended 
that the message was sent subject to the printed con- 
ditions in the schedule whereon the pursuer wrote, and 
which, in a paragraph at the bottom, he was invited to 
peruse before signing. That schedule, with the original 
message on it, signed by the pursuer, was produced. 



Among others, there was the fcUowing condition: — 
^^The public are informed that, in order to provide 
against mistakes in the transmiwrion of messages by the 
electric telegraph, every message of consequence ought 
to be repeated by being sent back from the station at 
which it is to be received, to the station from which it 
is originally sent. Half the usual price for transmission 
will be charged for repeating the message. The com- 
pany will not be responsible for mistakes in the trans- 
mission of unrepeated messages, fr^m whatever cause 
they may arise." The defenders farther maintained 
that, under the Act 16th and 17th Vict., cap. 203, 
sect. 66, power was given them to receive and send 
messages by telegraph, subject to such reasonable re- 
gulations as might from time to time be made, and 
that the preceding condition was reasonable in itself. 
Besides, the public could secure greater accuracy by 
repeating back the message, and complete security by 
insuring it at certain graduated rates, aooording to its 
estimated value, being also oonditaons appearing on the 
schedule. 

The pursuer replied that as the defenders had now a 
monopoly of the business of forwarding messages, they 
were bound to greater exactness than in an ordinary 
calling where the public had a ch<»ce; that at common 
law the defenders were liable for an act of neglect, such 
as that complained of, and that they were not entitled, 
and it was not reasonable that they should, be allowed 
to make conditions exempting themselves from the eifect 
of their own or their servants^ cardeasneaB. 

The Sheriff, in giving judgment, said — 

As the qaaotioii presents itself to me, I do not think the 
particular condition relied on h unreMonable, and it was 
assented to by the pursuer himself when he mibscribed and 
deliyered the message for transmission. The defendets da 
not profess to be insurers of aocunur^, and jnstly enough 
refuse to be answerable without limit for the oonseqnence of 
their servants* inadvertency or negligence. No doubt, unless 
they made it matter of express contivct like canrien, they 
have right to stipulate for exemption from liability in certain 
instances, and to have a limit put to it in others — ^unlimited 
liability being the condition only of insured messages. I have 
the satisfaction of knowing that the view I take of this case 
has a precedent in Maeatulrew v. The Electric Telegraph Oomr 
pony, decided in the Court of Common Pleas in England, on 
the 8d November, 1855, 17 Scott's Rep., p. & In that case 
damages were suflfered through the defenders, in a telegram 
mis-sending a ship to Southampton instead of Hnll, and not* 
withstanding the great dissimilarity in the names of these 
places, and the corresponding negligence in substituting the 
one place for the other, yet the Court held that the condHioa 
under which the message was sent (the very same which oocdrs 
here), the Court refused to award damages. The message was 
neither repeated nor insured, as happens in this instance; and 
referring to the argument maintained, that the Telegraph 
Company ought to be held bound for culpable negligence in 
ordinary as well as in repeated messages, the Chief Justice 
(Jervis) observed: — " If there be weight in that argument^ it 
would operate to the exclusion of all contracts of insurance, 
and the result would be that the company would be left with- 
out the means of protecting themselves in any case against 
those risks which are necessarily incident to the business which 
they carry on, and would become, what it is not pretended 
that they are, general insurers against Ices arising from 
casualties over which they have no control. The difficulty, or 
it may be the impossibility, of estimating accurately the risk 
to be incurred, is an infirmity neoeamrily incident to the 
nature of the subiect matter of the contract. I see no reason, 
therefore, why the company should not be allowed to avail 
themselves of the same sort of protection that other pnsons in 
a similar position are by law entitled to doj by liskiting their 
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liftlnliiy by bar and reaaonable oonditioiify ootioe of winch if 
Jbrought home to the parties oontracting with then." 
No ooste were awardedL 



Aa, W. M. WiLSOV. 



AU. W. AsjXAX, 



14th Jult^ 18^. 
BUBGH COURT, FORBES. 



JlENKINS V. Ain>EBSOK. 

Citataon — ^Btirgh Offioera Execataon. — Held, that in 
Burgh Cwrts U is not esteniial/ar the Officer to adopt 
the form of citation annexed to the Act of Sederunt^ 
Sth Juhfy 1881, and that if the well-knovm requisites of 
citation be specified in the execution, it is sufficient^ no 
precise form of words being necessary to render the 
citation and execution valid. 



Thjb petitioners were proprietors of certain snigects in 
the Burgh of FcNrea, and the respondent was their 
tenant. More than forty days before the term of 
Whitsunday the respondent was warned, by the officer 
chalking tiis door, and intimating in the usual way to 
remore at the ensuing term. He having expressed his 
intention to disregard the warning, and to remain in the 
premises for another year, the proprietors presented a 
petition to the magistrates of tiie burgh to have the 
respondent summarily ejected and removed from the 
subjects occupied by him. The citation on the copy 
petition served upon him was in the following terms: — 

'^ Alexander Anderson, flesher, Forres, you are hereby 
required, within twenty-four hours, to lodge with the 
town-derk of Forres, answers to the petition, with 
statement of facts and note of pleas in law thereto 
annexed, of which, with the deliverance thereon, the 
above is a full copy, given in presence of John MTar- 
lane, Superintendent of Police, Forres, witness to the 
premises, this eighth day of May, eighteen hundred and 
sixty-two years, between the hours pf three and four 
o'clock afternoon." 

And the execution was in the following terms:— 
"This petition, served by me, John Gilchrist, burgh 
officer, Forres, upon Alexander Anderson, respondent, 
by delivering a full double and copy of the petition, 
vith statement of &cts and state of pleas in law thereto 
annexed, together with a copy of this deliverance there- 
on, to the said Alexander Anderson persoually, in pre- 
sence of John MTarlane, Superintendent of Police, 
Forres, this eighth day of May, one thousand eight 
hundred and sixty-two years, betwixt the hours of 
three and four o'clock aftcnmoon." 

The respondent pleaded that he had not been properly 
cited; that the execution and citation were informal, 
and not in terms of the provisionsof the Act of Sederunt, 
8th July, 1831, which applied to Burgh Courts. That 
Act likewise applied to Sheriff Courts until a new form 
of execution was preecribed by the Act 16th and 17th 
Vict., c. 80. But this Act did not extend to Burgh 
Courts where the old forms of execution and citation 
must still be followed; and if it required an Act of 
Pftriiament to render a deviation from the old form l^gal 



in Sheriff Courts, that form must be the only one legal 
in Burgh Courts untU the authority of an Act of Parlia- 
ment be obtained to authorise an alteration. That, by 
the old form, the date of the petitions, and the names oif 
both petitioners and respondent must be mentioned in 
the execution. 

The first section of the Act of Sederunt (1881) is as 
follows: — ^^The wills of summonses shall qwcify the 
inductee legates^ according to the nature of the summons 
and residence of the defender, without mentioning any 
particular day of compearance, or bearing blanks for 
filling up days of compearance; and shall direct the 
messenger to cite the defender to appear in Court on 
the last day of the legal inducvx applicable to the case, 
the inducia in all cases running firom the date of cita- 
tion: And (excepting summonses or complaints under 
the Small Debt statutes) these rules shall apply also to 
all summonses, precepts, wills, and warrants for service 
in all Inferior Courts; all conform to the examples of 
wills hereto subjoined, as nearly as circumstances will 
permit; and the executions by messengers. Sheriff- 
officers, and others, shall be framed accordingly, con- 
form to the example also subjoined." 

No examples of executions are subjoined, but the 
following is the Fifth Schedule annexed to the Act: — 

'^ y. Form of a copy of Citation on a Summons before 
the Court of Session upon the ordinary inducics. 

" I, messenger-at-arms by virtue of a libelled 

Bummona of which the above and pre- 

ceding pages are a fhll double to the will, dated 
and signeted the raised at the instance of the 

before-designed in His Majesty's name and 

aathority, lawfully summonses and charges you, the 
also before-designed • to compear before the 

Lords of Council and Seanon, at Edinburgh, upon the 
twenty-seventh day next after the date of this citation, 
in the hour of cause, with continuation of days, to 
answer at the instance of the said pursuer in the matter 
libelled on in the said summons, with certification, con- 
form to the principal summons. — ^This I do upon the 
day of one thousand eight hundred and 

years before these witnesKS and 

all residenters in 

*'N.B. — ^The execution will of course be made to 
ccMffespond with the citation; and if upon a separate 
sheet of paper, the parties must be fully designed." 

Alter hearing parties, the Bailie pronounced the fol- 
lowing Interlocutor: — 

Repdfl the preliminary plea to the effect that the respondent 
has not been properly cited, and to the informality of the 
citation and execution, Mid appoints parties to aay whether 
ihev are willing to hold their respectiye pleas as oontaining 
their fun and final statements, and appoints the respondent 
to lodge a bond for violent profits, with a sufficient cautioner, 
in the hands of the clerk, within twenty-four hoars, with cer- 
tification. 

NOTB. — ^The objection taken to the execution is, that it is 
in the fbixa prescribed by the reoent Sheriff Court Statute — 
the provisions of which do not extend to Burgh Courts. Un- 
doubtedly the form of execution chosen by the petitioner can 
receive no support from the Statute refeired to; but, on the 
other hand, the Bailie cannot discover that any precise form 
of words are necessaiy, at common law, for the validity of 
such an execution as the present. The Act of Sederunt of 
1831 has been founded on by the respondent. It is question- 
able whether the provirions of that Act apply to summary 
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petitioiis In. this Court, the tenns used bfling '* suminODseSy 
precepts, wills, and wtnrnnts for service " in Inferior Courts; 
out assuming that it does, considerable latitude of expresmon 
seems allowable. The Act refers to examides of executions 
subjoined, no ejumple of an execution is, however, appended, 



raised by the punnier on his own behalf, and cm behalf 
and with consent of his wife for his own and her interest. 
The damages were hiid at £50. It was argaed for the de* 
fenders that the instance was incompetent, and that the 



and instead a form of dtation is given, and it is added the wife ought to hare been a party to the action. Objec- 
" '" ' * ' ' ^ ^^'^ ^'^' tion was also taken to the form of the sommons — ^the 

premises baring reference to the defenders severalbf and 
individuaUy^ while the conclusions were directed against 
them conjunctly and severally. 



" execution will of course be made to correspond with the 
dtation, and if upon a separate sheet of paper, the parties 
must be fully designed." The execution miight in effect cor- 
respond with the citation, although the ipgimma verba of the 
latter were not used. Would it therefore be invalid f it is 
thought not, provided the essentials of service were dearly 
spedfied. But although no predse fonn of words may, as an 
onbending rule, be neoessaxy, there are in practice certain 
wdl-known requisites, of which a valid execution must furnish 
a specification. These are the executor's name and designa* 
tion, the date and mode of service, and dther expresdy, or by 
implication, such as cannot be misunderstood, the names and 
designations of the parties to the action, so that the identity of 
the execution with the summons may be complete. The pre* 
sent execution gives the officer's name and designation, and 
the date and mode of service, but the parties names are not 
g^ven. The execution, however, is written upon the petition 
itself, and the rule of law, as laid down by Stair, and adopted 
in Darling's work, as still in observance, is, " that if the exe- 
cution be written upon the back of the summons, and not 
in schedules apart^ though the executions bear but the per- 
sons within written generally, it may suffice." Hie tenns 
used are^" This petition;" and the BaUie thinks that these 
words express as much for the puipose of identification as the 
more lengthened phrase, "the petition at the instance of 
the parties within dedgned," which would, under Stair*$ dicta, 
be quite sufficient. It will be observed that under the Court 
of Session and Sheriff Court Acts no change is made in 
the mode of service or the leg^al requintes of what forms a 
good execution. The object was to substitute a brief and 
precise form for the cumbrous, and, in some respects, not very 
definite terms formerly employed, unless the use of certain 
words was therefore imperatively required by statute or Act 
of Sederunt; it does not seem necessaiy that statutory authority 
is requisite for the improved mode of expresmon, for it amounts 
to nothing else, which the petitioner has adopted in this case. 

Act. J. D. DaYIDSOV. AU. ALXX. MAOKXHZmr 



The Sheriff-Substitute having heard parties* p r ocurato ts 
viva voce, and resmned oonnderation of the nrocess. Finds that 



15th Jult, 1862. 

SHEIIIFF COURT, DUMBARTON. 

(Mb Shsxiff W. C. Stxilb.) 



Sweeney v. W. and A. Livingston. 

Summons— Damages — Competency. — A husband raised 
an action of damages for an assault committed on Aim- 
self and his toife, in which he sued in his own name and 
on behalf of and with consent of his wife, for his man 
and her interest, — Held, that the action was com* 
petently brought, and objections thereto repelled. 

Summons — Relevancy. — The summons, in an action of 
damages, was set forth against the defender, severally 
and indimduaUy, while the conclusions were conjunctly 
and severally — objections to the relevancy of the sum- 
mons repelled. 

This was an action for damages, arising out of an assault 
committed by the defenders, William and Archibald 
Livingston, who are boatmen residing in Dumbarton, 
upon the pursuer and his wife at Campbelton. The 
defenders were tried for the assault at Campbelton, 
before the Sheriff and a jury, and were each scutenood 
to three months' imprisonmnnt. The present action was 



the pursuer, Edward Sweeney, sets forth in ms summons, with 
the concurrence of Elizabeth Loynachan, or Sweeney, his wife, 
and concludes against the defenders for damages to himself in 
his own right, and for hii own individual interest; and also for 
damages to himself "as in right of, and for all intsirast in, tiw 
premises competent to Ids w&, the said Elisabeth Loynaohan 
or Sweeney,** in respect of an alleged assault committed upon 
the pursuer, and upon his said wife, by the defoiders: Finds 
that it is incompetent for the pursuer to daim damages on 
behalf of Ids wife in the terms thus set forth, and thatt, to 
make the wife's daim maintainable, she herself ought to hav* 
been a party pursuer in this action, with concurrence of 
her husband: Finds farther, that the defenders are set forth 
in the premises of the summons severally and imdimAuMyf 
and in no other manner, and that the conclusions are directed 
against them eonjumcUy amd severally, and in no other manner: 
and Finds that tills discrepancy between the nremises and the 
condusions is of itself sufficient to invalidate the action: 
Ilierefors, sustains the first aud third prel imin a r y 
and dismisses the action: Finds the pursuer liable in 
appoints an account thereof to be given in, and remits to the 
auditor to tax the same and to report, and deoeniH. 

The pursuer appealed, and after a hearing, the Sheriff 
(Mr Hunter) pronounced the following judgment: — 

The Sheriff having conridered the reclaiming petition for 
the pursuer, with £e answers thereto for the defendei^ 
closed record, and whole process, in respect of the reaaona 
stated in the Note thereto annexed. Finds that the snmr 
moos quoad the instance and condusion, and otherwise, is ssi 
forth in a way and manner which are legal and valid, and 
that the action as brought is competent, and ought to be pio- 
ceeded with, and therefore recalls the Interlocutor appealed 
against, repels the first and third preUminary defences, and 
remits the cause to the Sheriff-Substitute, to proceed therein 
in common form, and as to him shall seem just, and reservea 
all question of expenses. 

Note. — The questions here are--first, the validity of a 
husband suing for damages for himself, and for his wife, with 
her consent; and, second, the validity of the inBtanw^ *■ 
compared with the condiunons. 

1. On the former of these questions there is no case strictly 
in point; but there are cases analogous which involve prin- 
dple and doctrine. Hie husband sues for reparation for per- 
sonal injury to himself, and to his wife, with her consent. 
The preliminary pleas in defence, as sustained by the Sheriff 
Substitute, are that it is incompetent for the pursuer to daim 
damages on behalf of his wife, in the terms set forth, and, to 
make the wife's claim maintainable, she herself ought to have 
been a party pursuer in this action, with concurrence of her 
husband. The Sheriff deems that these pleas are untenable; 
and that, both on prindple, and conformably to judicial 
analogy, the action is well laid. A daim for damage suffisred 
by a wife is, in its character, moveable, and foils under the 
jut mariti. Where tiie debt has been constituted by a recog- 
nised legal right, document, or decree, it is conceded that toe 
husband could have sued alone, and without suing in the 
wifes name, and without her consent. The same doctrine 
was held to be law in the case of a claim made for a sum in 
name of damages, and as solcUium. It is not necessary to 
have a decree or judgment finding reparation due, because 
the existence of a daim does not depend upon its constitutioa. 
Where the question is not of titie, it cannot be assumed, 
whatever be the nature of the injury, that there will be » 
decree constituting a debt This doctrine was laid down in 
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Jthe GMe of MUney 15th January, 1841, where it was held that 
a claim for a sum in name of damages, and as a solcUium to a 
woman for wrongous imprisonment of her person, when Bhe 
was married, falls imder the^'iu marUi, and that on the diaso- 
Itttion of the marriage, such oUum could be pursued only by 
the husband's representatiyes, the widow herself having no 
title to do so. There, as here, there was no constitution of the 
claim, which, as here, depended 'on the result of the action, 
and the doctrine aboye stated was explicitly laid down. The 
doctrine there ruled applies, a fortiori, to the present case. 
Por, according to it, the husband would haye been entitled to 
haye sued for damages even although his wife had refused to 
concur. But here the wife consents that the husband do sue 
for wUuium and reparation for the pergonal injuries inflicted 
on her, as well as on himself. This he has a dear right to do 
as, if he obtain a deo^e, (he sum awarded as damages would 
fiftU under the Jiif marili, and so be ezdusiyely his own. 

While this decision invoWes doctrine establishing, a fortiori, 
the competency of the present action, there is no judgment by 
which contrary doctrine has been ruled or eyen indicated. In 
the subsequent case of Smith v. Stoddart, 5th July, 1850, it 
was held that a married woman, who has been slandered dur- 
ing her husband's lifetime, is entitled to bring an action of 
damajges without the consent of her husband's representatiyes. 
The judgment proceeded on the ground of the special nature 
of the injury inflicted by slander. The soundness of the ded- 
«ion in the case of Milne was, doabUees, questioned, but it 
was not sttbyerted, for, admitting the soundness of the doctrine 
there laid down, tbe question at issue was held to depend 
upon a different prindple. 

But it is'self-eyident that the doctrine that a wife might be 
entitled to sue nowise affects tbe present case. The question 
here is, whether she is bound to sue in her own name, or 
whether an action raised by her husband with her consent is 
▼alid. It may well be deemed that, although the nature of 
the injury were such as would giye a wife a title to sue, she 
may, by her consent, merge her tiUe in that of her husband, 
giving him the sole right to sue, to obtain decree, and grant a 
dischax)(e, whidi would undoubtedly be valid and effectual. 

2. The position taken under the second question is, that 
the defenders are set forth in the summons severally and indi- 
vidually, and in no other manner; and that the condusions 
are directed against them conjunctly and severally, and in no 
other manner, and that this discrepancy between the summons 
and condusions is in itself suffident to invalidate the action. 
This question involves matter which is technically nice, but 
the Sheriff deems it is not sanctioned by the legitimate and 
neoessary reference from the statute of 16 and 19 Vict., c. 80, 
which must govern. The summons in the narrative names 
and designs the defenders, and in the condusions craves that 
these defenders, so named and designed, ought to be decerned 
against conjunctly and severally. Now, the governing statute 
enacts that the summons shall be, or arnearly as may be, in 
the form of the schedule annexed, which schedule becomes an 
integral part of the statute. By the schedule nothing more is 
enacted thsn that Uie defender diall be named and designed. 
The insertion of the name and designation, therefore, is a full 
and predse compliance with the enactment. If more be compe- 
tent it is not necessary. This, evident from the statute itself, 
is confirmed by the doctrine laid down in the case of Anderson 
V. Colder, 9th January, 1861, where the insertion of the pur- 
suer's name and designation, without notice of his title to sue, 
was held to be sufiident. The insertion of the name and 
designation idone, therefore, applicable to the defender as to 
the pursuer, is the sound recognised construction; > and what 
will apply to a smgle defender will apply to two or more. 
Each must be designed, but nothing more is requisite, llie 
insertion of the words conjunctly and severally would be not 
merdy surplusage, but at variance with the sound construc- 
tion. The correct technical form and phraseology of the writ 
are as here adopted; the terms and effect to which decree is 
craved being inserted under the condudons of the summons, 
where alone they ought to appear. 



Aa, B. G. MiTOHXLL. 



AU, J. Ck>LQirHovir. 



15th July, 1862. 
SHERIFF COURT, DUMBARTON. 
(Mr Shs&ifj' W. C. Stejclb.) 



WnjJAH Ohittich v, A. B. Armour of MdklehiU. 

Master and Senraut. — A fireman was engaged, in writing, 
for a period of six months by the owner and occupant of 
a coal-pit. Shortly thereafter the coal-owner let the pit. 

■r Two months thereafter he verbally desired the f reman to 
go and work to his tenant, but without offering any 
guarantee that the servants engagement would not be held 
as cancelled or his wages lessened. The fireman refused 
to enter the*tenanfs service unthout a guarantee, and was 
''dismissed. In an action for full wages, as having been 
wrongously dismissed, decree given as concluded for, with 

<. expenses. 

The pursuer was engaged by the defender's manager, 
by a written contract, for dz months, at 24s per week, 
with one ton of coals per month, as roadsman or fireman 
at his coal-pit of Meiklehill, in the parish of Kirkin- 
tilloch. At the time of engagement, the Meiklehill 
pit was in the personal occupancy of the defender, but 
shortly thereafter, the pit was let to a tenant, and the 
defender ceased to have any connection with the working 
of the pit, and he never had any commercial connection 
with the tenant. The pursuer had ceased to work at 
the Meiklehill pit; and for two months after it had been 
let the pursuer had been paid his wages, recdved the 
stipulated quantity of coals, and was doing whatever 
jobs he was asked by the defender's manager. At tbe 
eod of two months, when he went to get his wages as 
usual, he was told by a clerk that unless he went and 
worked at Meiklehill colliery he would be dismissed and 
his wages stopped. His answer was that he could not go 
to work to another master unless he had a guarantee that 
his wages would be continued at the same rate as they 
were then, and that he would not be dismissed b^ore 
the end of his engagement with the defender. On such 
a guarantee beiDg given, he was willing to go and work 
under the tenant. The clerk thereafter wrote to him 
with the same offer, and repeated tbe threat of dismis- 
sal unless the pursuer complied. The pursuer still refus- 
ing, was dismissed, and thereupon raised an action for 
his fall wages and the value of his coals. 

The record having been dosed on a minute of de- 
fence, and parties heard, the Sheriff-Substitute pro- 
nounced the following Interlocutor: — 

The Sheriff-Substitute having heard parties* procuratorSy 
viva voce, and resumed condderation of the process, Finds that^ 
by offer and acceptance. No. 5-1 of process, tiie pursuer en- 
gaged to att as underground fireman and roadsman to Uie 
defender in the Meiklehill colliery, Kirkintilloch, for six 
months from 20th December, 1861, his wages to be twenty- 
four shillmgs per week, with coals free, at the rate of one ton 
per month: IJ^ds that the pursuer entered upon his said 
duties and continued therein till about the 14th day of March, 
1862, when he was dismissed by the defender: Finds that the 
defender had then let the said colliery to James Gardiner, 
and he assigned this circumstance and his own bad health as 
the cause of the dismissal: and Finds that he offered work in 
the pit to the pursuer, in the same capadty and at the same 
wages as stipulated in the agreement: Finds that the pursuer 
e i ^O B Bcd his wilUngnflss to aooept of this offiur, provided the 
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defender would guaraatee to him the oontmnaooe of the work 
and wagee for the period then to run of his sue monthi' en- 
gagementy but Aif ' the defender declined to do: Finds, in 
these circumstances, and as matter of law, that the defender 
was not relieyed of his agreement with the pursuer by the 
letting of the colliery to Gardiner or by his bad health, as- 
suming it to be proved: i^d Finds that the said agreement is 
not invalidated by the waa,^ of stamps in respect it £slls under 
the exception in the Stamp A^ with reference to the hiie of 
servants and labouxen: finds llH^tha porBosr ib entitled to 
the wages and value of coiUs he now diums, but onder deduc- 
tion of such sums as may be instructed by the d^afendsr to 
have been paid by him to the pursuer to account, and also 
under deduction of any eaniiags the poisoer may Itev e nada 
since his dismisHal from the pit: llierefor^ and befora farther 
answer, allows the defender a proof of his avennent that he 
has pud to the pursuer, to account of said wages, £17 2s, and 
allows the pursuer a oounter proof: and fiurther appoiats the 
pursuer to g^ve in a minnte stating the ambunt of wages 
reaUsed by mm, if any, since his ^iitnia^i ttani the pit: ap- 
points as a diet of proof 80th June next, at twelve o'dodc 

H 
This Interlocutor was appealed, and after iwmviag a 

reclaiming petition and answer, the Sheriff (Mr Honter) 

pKononnced the following jndgment :-^ 



The Sheriff having advised the lecbnming petition for the 
defender, with the answers thereto for the pursuer, dosed 
record, produotioos, and whole pwcesi, «ffira)s the Intst^ 
locutor appealed against, and diwiunsos the appeal 

Note.— The Sheriff adopts the raiumet deadtmdi embodied 
in the findings of the Sheriff-Substitute, whidi he deems to 
be sound, both on matter of ihct and on maifeter of law. 

Aft, J. Maoalkstib, Ghugow. AU, R. G. Mitohxli.. 



16th JuLT, 1862. 
SHERIFF COURT, R08S-SHIRE. 



(Mb Sanivr Oamebov.) 



Major Macbabket v. Vics-CBAifCELLOB Stuabt. 



Bight of Salmon riaumg^-inienm inveraioc^ — une r«- 
paHan proprietor claimed ike exeludoe right of sahmm 
Jishingin a river, under an alleged title ^^wiCkfiMkinge^^ 
while another proprietor claimed under a Me isAtcft 
*^incbide$ the half of the ealmon JUhing of the rtocr." 
Interim interdict having been granted hoc stata, recedl 
thereof r^usedt and condescendence and defencee meat^ 

■ time ordered. 

Sir John Stuart, who became the proprietor last year, 
of Shieldaig, a part of the estate of Ap^decroeB,. daima, 
under his title, the ezclnsiTe right of salmon fishing in 
the liyer Balgie, which forms the boundary between his 
lands and the estate of Torridon, the i»x>perty of Miyor 
Macbamet; while Major Macbamet alleges that the half 
of the salmon fishing of that river belongs to him. Sir John 
haying fished firom the Tonidon aide of the river as well 
SB from the Shieldaig side, the Major and his commis- 
sioners applied to the Sheriff and obtained interdict until 
the partly should be heard; and the following proceed- 
ings afterwards took places— 

The Sheriff-Substitute having met and heard the agents of 
the parties, appoints condescendence and answers to be lodged, 
in terms of the Statute, but refuses, hoe ttatu, to recall t]|e 
interim interdict. 

Non.-T~By the Instrumcni of Sanne in fayomr of the ptti- 
tiooer^ MiW Macbasnet» xeqpided in the denend Register s* 



Sdii^Niigh, the Slst of July, 1862, ptoeeediag on the dispom- 
tioa in his fsvour by his iktiier'a trustees, it appears that his 
title includes " the half of tiie eslmon fishing of the ifrer of 
Bslgie and linn thereof;** and his a|;ent stated his bsMe^ oa 
written iaibrmation in his possesion, that this i^ht has 
descended by grant from the Crown. On the other hand, the 
aTennent en the part of the respondent on this point wii^ that 
under bis title fkom the Grown, he h<4ds' the lands of Bslgie 
''with fishings," fortified by poasession for upwards of&r^ 
yean. In these encnmstanoes^ the Shsiiff-Sabstitiite doe^noS 
see sufficient grounds at present for recalling the interim 
inteidiot. 



Interiocutor was appealed, Imt was adhered to 
in the following judgment by the Sheriff^ (Mr A. S. 
Cook);— 

The Sheriff haying considered the appeal for the respondent^ 
dismisses the same^ and adheres to the Intedocuter cooi- 
plainedof. 

Kon. — ^Hw petitMner produoes a nisine, vegistsred in Ja^» 
186a, in the half of the saimon fiahinginthe riyer of Balgie^ 
and he ayen possesaon and ezereise of the right fipom his own, 
or the Torridon side of the stream for more than seyen yeais^ 
and, indeed, from time hnmemorial, by himself and his pv^ 
deoessors, while the inteimptian of or intseferenoes with his 
right are said to haye reoeatiy oommenoed. The Sheriff 
tlunks this was a clear case for granting interim interdict in 
the first instance, and, if so, tl^re is nolUng in prooess or 
upon resold to wairant a reoall ef the interdiot^ hoc etain, 
13ie title of the petitioner may «r may not be saffieMBt te 
found a yalid defanoe in a declarator fiif eiehisiye right to the 
fishing in question at the instanoe of the lespondsn^ hot this 
Goort can only deal with the possosnory questiao, and bridle 
the title produced and possession aysrred by the petilnner are^ 
prima faae, sofflflientto entitle him to the beiiefit of a poa- 
sessovy judgment^ nothing whateyer has as yet been produced 
by the respondent to warrant the interferenoe with the peti- 
tioner's postiesBion, which he does not appear to haye denied. 

Act. William Moffat. AU. Bobebt Faloovhl 



17th Jult, 1862, 
SHERIFF COURT, GLASGOW. 

(Mr SantlFF fiTBATHXltV.) 



Samctl HxGGiNBaTHAif and Others, Trustees of the 
Equitable Heritable Property Inf estment Society, o« 
John CAnurs, and Robert M^Cowan, his I^ustee. 

Sequestration — ^Bankrupt Acts— Poinding of the Ground 
—Preference— 19 and 20 Vict. cap. 79, sec. 118.— iln 
heritable creditor raised an action of poinding qf the 
ground^ claiming a.pr^erence over the trustee of the 
common debtor , who had been sequestrated for the can- 
tents of the bond, interest, and penalties. The claims 
for a preferfxice for the contents of the bond was sub* 
sequenthf departed from, but the interest was insisted tik 
Held that the bond holders were enHtled to recover in- 
terest on the principal sum for the half -year current at 
the date of the sequestration, altheugh the action had beem 
brought after' ffte Trustees^ confirmation. 

This was an actitei of pcMnding the ground at the 
instance of the Equitable Heritable Property Inyestment 
Society, in which they sought to obtain a preference for 
the principal suln contained in a bond and disposition in 
security granted by Cairns in fayour of the pursuers, 
dated and recorded in the register of saaines kept for the 
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borgh of Glasgow on the 26th day of April, 1861, liquid 
penalty and termly &ilare8 of the principal snm from 
iBt Ootober, 1861, and for bygone interest. The defence, 
irhich was ooitataiDed in a minute, and on which the 
record was dosed, was as follows: — ^The procurator for 
the defender stated the defence to be that the pursuers 
were not entitled in any case to establish a prefiarence in 
this process, or otherwise, orer the bankrupt's moYeable 
property of the lands mortgaged for the principal sum in 
their mortgage. (2.) That the parsuers, as heritable 
creditors, are only entitled to secure a preferenoe orer 
all moyeables on the ground to the extent of the current 
Interest and that of the immediately preceding year, so 
fkr as unpaid, but that only on the timeous w» of dili- 
gence. (3.) The pursuers have not tameoDsl^ nnsed the 
present pTocesE^ the trustee haying been oaafinaed before 
the summons was aeryed, and the whole moyeables of 
the bankrupt and others preferably yested in the person 
of the trustee. (4.) Generally, the statements in the 
libel are denied, and the defenders are entitled to ab" 
solvitor, with costs. 

Parties haying been thereafter heard, the Sheriff-Sub- 
stitute pronounced the following Interlocutor: — . 

Having heard parties' procurators on the closed record, and 
made avizandum. Finds it instructed by the duly recorded 
bcmd and disposition in seonrity, dated 26th April, 1861, pro- 
duced, that the pursuers are creditors of the defender Gaims, 
for a sun of £600, heritably secured on the sabjects therein 
described, and which sum was made payable at the term of 
Martinmas, 1861, with interest at the rate of five per cent., 
payable, under the minute of agreement produced, on the first 
day of each month; and the conclusion of the action is for 
sentence and decreet of poinding the moveable effects on the 
ground of the subjects in payment of said principal sum, with 
interest from 1st October, 1861, and in time coming during 
the non-redemption — the terms of payment being first come 
and bygone: Finds it pled in defence, and it was admitted by 
the pursuers at the debate, that before this action was insti- 
tuted the estates of the defender Cairns, were sequestrated 
under the bankrupt statute, 19 and 20 Yict., c. 79; and that 
the defender M'Cowan had been elected and confirmed trus- 
tee on the bankrupt's estate; from which admitted facts it has 
been maintained by the defenders that the pursuers haye no 
p re fer enoe over the poindable moveables on the ground, either 
for the principal sum or the accruing interest claimed, they 
having failed to initiate their action before the defender 
M'Gowan's confirmation; and that, in any view, the preferenoe 
could only extend to the half-y^ur's interest on the capital 
sum current at the date of sequestration, and for arrears 
of interest for one year immediately preceding said half-year: 
finds, for the reasons expressed in the following Note, that 
the pursuers, under their action, although brought after the 
defender M 'Cowan's confirmation, are entitied to the decreet 
■ought, and preferably to be paid out of the said poindable 
moveables, interest at the rate concluded for on said principal 
sum for the half-year commencing on 11th November, 1861, 
beittg the. half-year current at the date of sequestration, as 
well as for the interest from 1st October, 1861, till 11th No- 
vember following, which periods are embraced in the condu- 
siotis of tins action; but the pursuers are not entitied to a 
preference for the prineipfll sum, nor for interest to any farther 
extent: therefore, for the amounts of said interest now allowed, 
grants decree as libelled; and, in the circumstances, finds no 
expenses due, and decerns. 

NoTB. — ^llie preference of an heritable creditor over the 
poindable effects on the suljects secured in his bond, does not 
take effect by the mere force of any heritable right which the 
deed confers, but must be made effectual by an action of 
poinding the ground.* Hence, in competition with the per- 
sonal craditors of a bankrupt debtor, an heritable creditor was 
found to have no preferenoe over the moveable efiects on the 
ground for his debiivm fundi, he having instituted no action. 
{ffojj V. MarskaU, 22d March, 1862, Ho. of Lords, 2 Wilson 
and Shaw's Rep., 71J ^ ** ■ 



The preference has been controyerted in instances where 
sequestration of the debtor's estates had supervened after 
decree of poinding the ground had been obtained, but before 
it had been can&d into execution, as in Bdl y. Cadell, 8d 
December, 1881, 10 Shaw, 100; and where the bankruptcy 
preceded the action, but where the trustee's election and con- 
firmation had followed, as in OampbeWs Tnutm v. Pavl, 18th 
January, 1885, 18 Shaw, 237. In these cases, the heritable 
creditor was allowed to follow out his diligence, and anticipate 
his preference. They occurred while the provisions of the old 
BaiJirupt Act, 54 Geo. III., o. 187, were in force, in which 
statute no special enactment on the aubject existed. 

But the Act 2d and 8d Vict., o. 41 (August, 1889), intro- 
duced what has continued to be the rule of preference bx. com- 
petitions between heritable and personal creditors. Thus, sec 

78 provided that the moyeable estate of the bankrupt should, 
by virtue of the trustee's act and warranty vest in him aa 
at the date of sequestration, subject to such preferable securi- 
ties as then existed and were noi null or reducible; and sec. 

79 provided that the heritable estate should also, as at the 
date of sequestration, be transferred to and veiied in tibe 
trustee as effectually as if a deotee of adjudication in implement 
of sale, as well as a decree of a(i|jttdication for payment of debt 
without legal reversiona, had been pronounced m his £ayour, 
and as if a poinding of the ground had then been executed. 
But these rights are given, subject^ inter alia, to heritable 
creditors' right to poind the ground, which, by sec. 98, is thus 
declared: — "That no creditor who holds a security over the 
heritable estate preferable to the right of the trustee,- shall be 
prevented from executing a poinding of tiie ground, or ob- 
taining a decree of maalls and duties after the ieqtteatration, 
but fiuch poinding or decree shall, in competition with the 
trustee, be availaUe only for the interest on the debt of the 
current term, and for the anear of interest for one year 
immediately before the commencement of such term." 

The existing Bankrupt Act, sec. 102, although different in 
language and more extensive in its provisions than are con- 
tained in sees. 78 and 79 of the last Act, is, with respect to 
heritable creditors' preference, the same. The trustee's right 
being subject still to the heritable creditor's titie to institute 
and oazry through a poinding of the ground, after eeqmstratum, 
to the limited extent mentioned in sec. 98 of the last and sec 
118 of the present statutes, the words of both being IdenticaL 

No case ezaotiy the same as the present has occurred since 
the passing of these Acts; but the case BareUm y. Mowbray, 
nth March, 1856, 18 Sees. Cases, 846, dted at the debate, 
was relied on by the pursuers as supporting their preference — 
at least for the eighteen months' interest idlowed by the Acts. 
That case, however, merely repeats the judgment in CaanpbeWe 
TruaUee y. Paid, aupra, tiie process of poinding the ground 
having in both cases, happened after the debtor's sequestration, 
but hrfore his trustee's confirmation, and with limitation of 
the interest. 

The defenders contend that the completion of Mr M'Cowan's 
right by confirmation retro-acted to the date of the sequestra- 
tion, the effects of which was to place him, as then, in the 
position of having himself completed diligence aa a poinder of 
the ground; and this plea, it was urged, was countenanced by 
the Lord Ordinary (M'Kenzie} in Baraton's case. But it ap- 
pears to the Sheriff-Substitute that there can exist no sub- 
stantial doubt on the subject. The heritable creditor's rieht 
to vindicate his preference, to the extent of eighteen monuis' 
interest, by action of poinding the ground, is permitted gene- 
rally after aequettration; it is not restricted to a period prior 
to the confirmation of the trustee; and then, tiie trustee's own 
title, comprehensive as it is, is conferred subject to the heri- 
table creditor's right, which, to the limited extent referred to, 
is absolutely sav^. 

No expenses in the discussion have been awarded, because, 
on the one hand, the pursuers claimed preferenoe for the prin- 
cipal sum, and interest in excess of what the Bankrupt Act 
allowed; and, on the other hand, the defenders denied the 
pursuers' preference altogether. 

This Interlocutor was appealed by the pursuere quoaa 
expenses, and by the defenders quoad both interest and 
expenses. 

Parties haying thereupon been heard, the Sheriff (l^f 
Archibald Alison) pronounced the following judgmemt:— « 
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betfd [Mrti«t' proounton, under their nratnal ap- 
peal, npon the Interlocutor appealed againat, and whole pro- 
oen, Finds that the preferenoe claimed by the ponners in the 
■mnmoBS for the principal sum of £600 contained in their 
bond, and intersBt thereon, has been abandoned so far as the 
principal snm in the deed is concerned, bnt they still daim a 
p re fe rence, nnder the 118th section of the Bankmpt Act, to 
the extent of the cnrrent term's interest, there being no 
arrears of interest due: Finds it pleaded by the defender, the 
trustee on the estate, in opposition to the claim that it obtains 
only when tiie heritable cneditor has raised his summons of 
poinding the ground before the act and warrant of confirma- 
tion in SbTOur of the trustee, which has not taken place here,. 
the act and warrant in favour of the trustee being prior to the 
raising of the present summons of poinding the ground — the 
act and warrant being dated 29th November, 1861, and the 
summons being dated 7th February, 1862: Finds that, by the 
118th section of the Bankrupt Act, it is provided — " That no 
creditor who holds a security over the heritable estate, prefer- 
able to the right of the trustee, shall be prevented from 
executing a poinding of the ground after the sequestration, 
but such poinding wall, in competition with the trustee, be 
available only for the interest on the debt for the current 
half-yesrly term, and for the anears of interest for one year 
immediately befbre the commencement of such tenn:" Finds 
that it has been decided by the Court of Session on this dause, 
that the heritable creditor is in time to secure the preference 
conferred upon him by the Act, if he raises his action of 
poinding the ground after the date of the first deliverance in 
the sequestration, but before the date of the act and warrant 
in favour of the trustee — BanUm v. Mowbray, 11th March, 
1856: Finds that there are no words in the statute, or in the 
statutory act and warrant in &vonr of the trustee, which 
limits the term within which the heritable creditor's right of 
preference is to be made eflectual to the interval between the 
date of Uie first deliverance and that of the trustee's act and 
warrant: Finds that, in these circumstances, as the legislature 
has not seen cause to limit the period within which &e heri- 
table creditor is to bring his action of pdnding the ground to 
secure the preferences provided by the Act, the Court is not 
entitled, at its own band, to impose such a limitation; but the 
matter must be regulated by the oommon law on the sulijeot 
of mora; and finds that there has not been such a delay in 
the present case as to cut off the prarsuei^s preference: Finds 
further, that, under the words of the statute, the heritable 
creditor is entitled, under an action of poinding the ground 
executed ''after the sequestration," to poind the efiects that 
may be on the ground, if still there, to secure the pr efe rence 
to tiie extent provided by the Act, at any time, as long as the 
goods are on tiie premises; but that, if he is supine, and ne- 
glects to adopt that course, and the trustee, in the interim, 
under his act and warrant, seUs off the effects and gives de- 
livery to the purchaser of tiie latter, the trustee or purchaser 
will be prefeired, seeing the Act contains no interdict against 
the trustee seUing; and after he has got his act and warrant, 
he may sell and deliver to any one until a poinding of the 
ground has been executed, whidi will Interpol him: therefore, 
as well as for the reasons stated by the Sheriff-Substitute^ 
adheres to the Interlocutor, both upon the merits and on the 
question of expenses, and dismisses both appeals. 

Act. David Hanhat. AU. J. M. Tatlob. 



22d Jult, 1862. 

SHERIFF COURT, PERTH. 

(Db Babolat.) 



John Docteb's Cessxo. 

Bankmpt — Ceasio. — Circumstances in which decree of 
Cessio granted, hut extract superseded for six calender 
months. 

At the diet for examination of the petitioner, the agents 
for the oppofiiDg creditors objected as preliminary — 



1. That the "demgnations and places of abode of tlie 
creditors'* are not set forth in the petition as required hj 
section third of the statate. 

2. That the certificate of notices does not set forth 
that they were addreased as in the petition, and ooald 
not be so. 

3. That no books or papers are lodged as reqnired by 
the statate, and no reason giren why they are not. 

Answered — 

1. The Act of Sederunt (first section) requires tiie 
third section to be complied with ^^as near as drcum- 
stances permit,** and t^e schedale only requireB the 
names to be giren. There are only some of the creditors 
who are without designations in the petition. The 
certificate gives the designations of all the creditorSy and 
also in the slate of afiairs. 

2. The certificate does set forth the designations. 

3. There are no books or papers within the insolvent's 
power, as all these are in the hands of the trustee, under 
the Sequestration. 

The Sheriff pronounced the following Interlocutor, 
repelling the first, second, and third pleas, in so £sr as 
pleas in bar of the action: — 

The Sheriff, in respect of the 2dd section of the Act of 
Sederunt, and the completeness of the oertificate of intima- 
tion, and on the insolvent now amending his petition, '"^^^"g 
the same oonform to the oertificate in all points, repela the 
first and second pleas in bar of the proceeding. 

Witii reference to the third plea, in respect that it anpears 
that the books and papers are in the hands of the insolvent's 
trustee, under the sequestration of his estate, and so without 
his power, repels that plea as one in bar of the action, and 
the trustee b^ng present, agrees to put in the dork's hands 
all books and papers whiok may be required, which allows the 
objecting creditors to see. 

The fi^owing certificate was produced: — 

** We, the trustee and commissioners <m the sequestrated 
estate of Mr John Doctor, wood merchant and auctioneer^ 
MethTen, hereby certify that he has attended the diet- 
fixed for his examination, and to the best of our know- 
ledge and belief has made a full and fair surrender of his 
means and estate, and has in other respects duly complied 
with the requisites of the Bankrupt Act. 

'' (Signed) JoHir MacLbibh, IVustee. 

John Dkwab, Commr. 
F. CoTTBKLL, Commr. 
'' Perth, 12th June, 1862.*' 



it 



The opposing creditors objected — 

First. That all parties are not called, namely, the 
Scottish Union Insurance Co. 

Second. That the insoWent is dedgned in the petition 
as auctioneer, under which rocation no debts have 
arisen, whereas he now appears to hare been carrying on 
the businesB of potato merchant, wood merdiant, tile 
and brick merchant, coach proprietor, banker, manure 
agent, and lawyer. 

Third. That the state oi afiairs is incomplete, as it 
gives no statement of losses, so that the creditors cannot 
discover how his bankruptcy has occurred. 

Fourth. The insolvent has carried on an extensive and 
varied busincBS, and, though only a few years engaged 
therein, has kept no books or accounts of business and 
cash transactions, and gives no satisfactory account of 
his affairs nor materials for making up a statement 
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tbereo£» so as to acooont for the large defidencj, amount- 
ing to nearly £600 per annum. 

Fifth. The insolvent has carried on a deceptive system 
towards his creditors and the public in carrying on such 
an extensive btuiness without capital, and in a state of 
insolvency. 

Sixth. The insolvent has been guilty of reckless trading 
by entering into so many trades and speoulatioDs con* 
feasedly without knowledge and experience, and obviously 
with the view of getting credit in one quarter to be 
employed in another. 

Lastly. He is guilty of a species of fraud, if not actual 
fraud, by appropriating money belonging to others. 

Answered — 

First. The objection is now too late. 

Second. The insolvent is designed In terns of the 
dib'gence on which he is incarcerated, and the objection 
is too late. 

Third. The otqection is too late, and it is not neoeaary 
that a state accounting for losses should be given. 

To the remaining objections, answered — 

Under his examination the insolvent has given a full 
and particular account of his transactions since he com- 
menced busmess, so far as inquired into and accounted 
for his losses, which have been the cause of his bank- 
ruptcy. All his books and papers, in consequence of 
the order of Court, have been lodged with the clerk, and 
have not been once referred to in the course of examina- 
tion. These will furnish sufficient information with 
regard to the details of his business. The charges of 
fraud and deception are denied. 

Parties' procurators having l)een heard on these objec- 
tions and answers, the Sheriflf-Substitute pronounced the 
fc^owing Interiocutor: — 

« 

HariDg heard pwties' proooraton, and made avisandmn 
with the whole oaus^ lepeb the first objeotioii, beine now 
removed by the callug of the ioBuranoe company/ Replls the 
aeooad objectton. in leep^ot that the faiaolvent is designed as 
m t^ dihgenoe on which he ia held prisoner, and that his 
idmtity IB beyond aU doubt On the meritg— Finds no fiMsts 
and circumstance proved suffioient to infer that the insolvent 
is m powesBion of funds, or that he is refusing to give infonnar 
*^ 1^ °^^J^ ^ ^^ discoveiy and Acovtry of funds, 
"**,*^^^* there exists no vaUd objection 4«inst ^ 
"^7^n ""^'^ V*® ^nefi* of cessio; 'and to llat effect 
repels all the remaming objections, reserving their effect other- 
wis<^ as postpomng the period of his libention from prison if 
^e mcaicerator so please: Finds that the &oti discLed on 
the face of the depositions of the insolvent establish that his 
misfortunes have not arisen from innocent causes, but from 
reckless ^hig without adequate capital, and witSut keeping 
imy reoord whereby his ooone of trading might be tn^- 
niereto^ on the whole, find, the insohSnt SititW totiie 

£^ tl«i^^/^i^i!^ •ocordingly, but supersede, ex- 
tract ^ereof, and of liberation, for six calendar months, reck- 
onmg from the date of the incarceration of the insolvent; and 

k|reep«*thatheha.already taken the statutory oath under 
the sequesteation stotutee, and that a trustee is acting under 
the same, finds it unnecessary m this cessio that he take the 
unilar oath, or that another appointment of trustee be made. 
7mds no expeuMs due, and decerns. 

N0TB.~-There is «i existing sequestration and afi active 
teustee who report, that the insolvent "has made a fuU and 
fiur surrender of hw means and estate.** There is nothijiR 
brought out m the insolvent's lengthened examination to 
throw doubt on this stotement by the trustee; therefore, the 
Mimary, if not the sole object of civU imprisonment hia no 
longer place. That object is to compel a debtor to disgorffe 
his creditors funds, ot to give information which may^aUe 
th^m to obtamposMSBlon of assets. Where fimds or mforma. 



ticn are thus oonoealed or withheld, no length of impriMmment 
entitle, the debtor to cessio and oonMquent liberation. But 
the law prorides, that although oessk) may be granted, yet 
wherever there exists nusconduct on the part of the insolvent^ 
its bmefits should be delayed, either indefinit^y^ or suspended 
for some precise period. Ce«o is never refused abanitttely, 
but only in hoe itaht, Isaving the iiuolvent to renew his appu- 
oation from time to time^ aiA the oourt grant, the cessio where 
the primary obiect of imprisonment has no longer pUoe, and 
when the lengtn of imprisonment appears, so far, to have ex- 
piated the offence. The Substitute is of opinion, and has 
always aeted thereon, that in the latter oaM it is decidedly the 
better way, both for debtor and creditor, that the term of im* 
prlsonment be at <moe fixed. The debtor i> hnmaaely removed 
nom the pain, more bitter than unnasonment^ of *' hope d^ 
ferred," and the creditor, holding him in durance know the 
exact limit both of their power and their oort. The only doubt 
entertained under this head by the Sheriff-SubrtiUito is, 
wtMfaer public policy require, that such caMS be dealt with by 
eriminsJ law rather than devolving the psoseoution on private 
indiriduals, which may, and oft!m does, allow the greater 
culprit to pas. witii impunity, and the minor ofiender to be 
puniiAied with more or len severity aooocding to tiie temper or 
caprice of some one or more of hi. creditor.. In the preMUt 
case, the very absenoe of all books is of itself a formidable 
objection. In a trifling businesB, conducted chiefly by dealings 
in cash, the Oourt have humanely relaxed the rule. But in 
a business of tiie extent of tins insolvent, who pasMd from £400 
to £2,000 annually through his hands^ such onusrion of all 
reoord is unpardonable. U creditors cannot get their money, 
they ought at least to have the melancholy Mbtisfftotion of 
learning how and where it has disappeared. If their riohee 
have taken wings, they may at least be told whether they 
have flown and where nertled, so that they may dip the wing, 
of future speculation. The very kee(Hng of such records is the 
best safeguard for caution in trade. The Substitute has, 
during his long experience, often met with the instructive fact in 
cases of bankruptoy, that cash books are kept with most praise- 
worthy regularity so long as the balance is on the sunny side, 
but are thrown aside as soon as a shade comes over the pros- 
pect — ^the very time when sndi an index becomes the mere 
necessary. This is very much like a voyager who made accu- 
nrfto daily observations when within sight of a well-known 
coast, but trusted to chance whenever he passed into unknown 
seas. It may also be argued that it is only by the regular 
keeping of such books that oreditots can be satisfied that a full 
surraider of the debtor's estate has been made, or trace where 
its scattered fragments may be found. In short, it is sound 
law and good sense, that no person should embark in trade 
who is incapable of keeping proper mercantile books, and who 
does not actually and regularly keep them. He is not entitled 
to seek the privilege of an imfortunate trader who has neg^ 
looted all the co-relative obligations of trade, by keeping a 
reoord of his daily transactions. This omisaon in one who 
hdd tiie responsible and honourable pontion of agent for two 
principid banks, is beyond all excuse. The solicitor for the 
insolvent desires it to be noted that hi. client did keep certain 
jotting books of transactions, which has enabled the trustee to 
miJce up a fuU statement of affiurs. Of thi. there i. no 
eridence. But granting the hct to be so, it doe. not remove 
the necessitv of keeiang the regular set of books required in 
mercantile dealing. There is the reckless dealing to so great 
an extent, and in so manv varied and incongruous branches 
of business, without anything save the shadow of capital. 
This ground of objection, however, the Substitute does not 
much entertain, seeing that, perhaps firom his ignorance in 
such matters, he is inclined to the opinion, that thoM who 
give such penons unlimited credit are not entirely free from 
blame, and aire not entitled to oast the first stone. But this 
groimd of omection adds much additional strength to the want 
of regular mercantile records. There Lb the admitted fact as 
to the bank transaction with Mr Bonnet, one of the opposing 
creditors, whereby he was charged in his bank account with a 
Urge sum which be did not actually receive. If this did not 
amount to actual fraud, assuredly it approached the nearest 
possible to such. It cannot be explained, and of itself justifies 
the extension of the imprisonment It was done in the char- 
acter of bank agents who have much in their power in this way, 
and therefore renders the offence all the more aggravated. 
There Ib aiao the very strange dealing with one of the bank^ 
who, although not oppoong tiie transaction, is yet quite open 
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to aoy creditor to tokft it op. When the unolTent overdrew 
his bank aooonnt, instead of honesUy showing the fact, he 
gruktod so many I O TTm by himself as an indwidual to him- 
self as bank-agent, and reported these worthless slips as somnoh 
cash. This was a system much more imgeniom than ingmmui, 
and is deserving of severe oensarsb There are other matters of 
more than doubtful propriety, bat it is painful to dwell on tiiem, 
the more especially that they of necessity introduce other persons 
who may be without blame. But more than enough has been 
stated to warrant the decision above given. Th» Substitute 
has found himself bound by proper regard to a long series of 
decisions, whilst granting the oewio, to suspend its benefit for 
a limited time; and he feels assured, if his decision be. open to 
objection, it is greatly on the side of leniency. But he cannot 
omit to notice, that it was urged on the Court that the insol- 
vent has a wife and four children, and is himself in impaired 
health. These droumstances can have no effect on the judge, 
who must a|»ply the stem rules of law; but perhaps they may 
receive consideration from the opposing creditors, seeing that 
they are certainly not likely to enrich themselves by a leng- 
thened detention of their debtor. 

Agent for Graham ft Co.— Robbbt Mabtiv. 
Agent for Thomas Bennet— Horace Sxxm. 
Insolvent's Agent— Wiluax M'LxrsH. 



S2d July, 1802. 

SHERIFF COURT, DUMBARTON. 

(Mb SHXBDrr W. C. Stulb.) 



Procurator-Fibgal of Court v. James Gardikxr, 
Coal Master at Kirkintilloch. 

Coal Mines Act, 28 and 24 Vict., cap. 150 — Contraven- 
tion — ^Personal Injury — Penalty. — Penalty imposed in 
consequence of contravention of the Coal Mines Acty 
whereby a person was killed. 

The Procnrator-Fiscal presented a petition against the 
defender, under the statute 23 and 24 Vict., cap. 150, 
entitled *' An Act for the Regulation and Inspection of 
Mines," dated 28th August, 1860, by which it is, inter 
aUay provided, that in all coal pits and ironstone mines 
*Hhe fiy- wheel of every engine employed shall be 
securely fenced." The application set forth that the 
defender, as tenant of Solsgirth coal pit, in the pariah of 
Kirtintilloch, had neglected to fence the fly-wheel of the 
pumping or other engine employed at that pit, and in 
consequence Thomas Clark, the engineman, had, on the 
16th March, 1862, been so seriously injured by coming 
into contact with the fly-wheel, that he had died in the 
course of ten days thereafter. The petition concluded 
for a penalty not exceeding £20, in terms of the statute. 
The charge was admitted, and after hearing parties* 
procurators, the Sheriff -Substitute pronounced the fol- 
lowing judgment, which has been acquiesced in: — 

The Sheriff-Snbstitute having heard parties' prooazators, 
viva voce, and resumed oonsideration of the process, Finds it 
admitted by the defender that he is the lessee and oocapier of 
the coal pit referred to in the record; that the fly*wheel of the 
engine employed at said coal pit was not fenced, and that in 
consequence tiiereof Thomas Clark, the engineman of the pit, 
came into contact with said fly-wheel, and thus received bodily 
injuries of which he subsequently died: Finds, in these circum- 
stances, that the defender has contravened the statute founded 
on in tibe petition by neglecting to have the said fly-wheel 
securely fenced, and that ne has thus incnrred a penalty not 
exceeding twenty pounds sterling in terms of the Act: Fihds 
that the drconuitanoe alleged by the defender, awinning it to 



be established, that daik was in a state of intoxication at the 
time the accident occurred, is not relevant as a defence, seeing 
that the defender neglected to use the precautions which by 
the statute he was bound to ose, and which, so 6ir as appean, 
would have had the effect of preventing the aoddent: There- 
fore decerns, and adjudges the defender to pay to the porsiier, 
to be accounted for by mm to the Queen's and Lord Treasurer's 
Remembrancer of Exchequer in Scotland, the sum of ten 
pounds sterling, and to that sum modified the penalty incurred 
by the defender under the statute, and decerns. 

Ad, R. O. MlTOBBLI^ 

AUn Josh DsxiraT. 



81st Jult, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb SHnirr Strathuv.) 



M,P,^ Rev. John Williams and Others, 
Rates, Funaen, v. W. L. M'PauN (Douglas's Trus- 
tee), Real Raiser, and Robert M'Kibdt. 

Bill — ^Draft or Ordei^-Stamps. — Held^ that a document 
in these terms — *' Please pay to A B the sum of f 280 
sterling, to account of the carpenter and Joiner work of 
the Baptist Chapel presently in course of erection in 
North Frederick Street, this sum being payable, per Mr 
Cow's plans and specifications, when the Chapel roof 
is on and ready to receive the slates," to which a penny 
stamp was affixed, was not a biU within the meaning of 
the Stamp Acts, and so null for want of 3/ stamp, the 
period of payment being future and contingent, but 
that the document was admissible as evidence yaleat 
quantum. 



In this action of multiplepoindiug the nominal 
arerred that the bankrupt Douglas, a carpenter and 
joiner, had made offer to execute the carpenter and iron- 
mongery work of a chapel in North Frederick Street, 
Glasgow, belonging to them, for the sum of £639 13b, 
which had been accepted. In the course of the work 
Douglases affairs had become inyolred; he was unable 
to proceed, and his estates were subsequently sequestra- 
ted. The nominal raiseis had thereupon made appHca* 
tion to the Sheriff for warrant to hare the work done bj 
the bankrupt measured, which application had been in- 
timated to the then judicial fiftctor. Meantime MThun 
had been elected trustee on DougWs sequestrated Estate, 
and, at the request of the creditors, the nomiual nusera 
had delayed proceeding with their application. Subse- 
quently they had entered into an arrangement with the 
trustee and the creditors for the measurement and pric- 
ing of the work executed, and this was done accordingly; 
and the amount brought out was £119 2s lOd, deduct- 
ing from which £60 paid to account, and £20 in name of 
loss and damage sustained and expenses incurred through 
the contractor's delay and stoppage and breach of con- 
tract, left a balance of £39 2s lOd, the amount of the 
fund in medio condescended on in the summons. The 
claimant M'Eirdy objected to the amount of the fund in 
medio as condescended on by the nominal raisers, and, on 
the contrary, averred that in a question with him tiie 
proper amount of the fund in medio was the whole con- 
tract price, amounting to £689 Ids. He also objected to 
the £20 in name of damages claimed by the nominal 
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Xttisers. M^Sardy stated that when Douglas had accepted 
the contract for the chapel, he had applied to him for 
wood, which he had refoaed until he had given an order 
on the nominal raisers for £230, which he did, and which 
was intimated to them, and on the faith of this order he 
had supplied Douglas; and in homologation of this in- 
timated order, the nominal raisers had paid him £49 to 
account. He had also agreed to giye his guarantee for 
certain cast iron piUi^ at the request of the nominal 
raisers. 

The record was dosed on 2d December, 1859. On 
10th February, 1860, an Interlocutor was pronounced, 
granting dib'gence to recoTer documents with the view 
of disposing of M'Eirdy*s objections to the extent of the 
limd in medio^ and for fixing its true amount. The 
diligence was executed accordingly, and productions 
made, thereafter the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Having reBumed oonsideration of this process, with the do- 
cmnents recovered, under the diligence granted to the parties, 
and made avizandum, Finds that the nominal raiser MThun, 
has stated the fand in medio at £S9 28 lOd, whereas the 
claimant M'Kirdy maintains that the amount ahould be £639 
18a, being tiie contract price of the whole carpenter, joiner, 
and ironmongery work which the conmion debtor, Douglas, 
nndertodc to execute for the nominal raisers, the Committee 
of the North Frederick Street Baptist Chapel: Finds that 
the nominal raisers, although cited to this action, have not 
entered appearance, and tiiey therefore neither admit nor 
dispute the amount of the fund stated to be in their 
hands; and, in these eircumstanoes, they are held as con- 
fessed that they are custodiers of whatever sum may be as- 
certained in this process to be the fund in medio, irrespective 
of the amount at which the real raiser had chosen to state it 
in the summons: Finds that, in' the month of June, 1858, the 
common debtor made offer to execute, for the nominal raisers, 
the carpenter, joiner, and ironmongery work of their chapel 
fbr £639 13s, wMch offer was accepted, and he proceeded 
with and continued the execution of the work imtil tiie month 
of September following, when his afiairs having beoome em- 
harassed, he was unable to go on, and stopped. On 29th 
October his estates were sequestrated, and the real raiser 
M^Phun was elected trustee in the sequestration: Finds that, 
by arrangement with the nominal raisers, Mr MThun, for 
behoof of the bankrupt's estate, took up the common debtor*s 
contract and completed it: finds that, when the common 
debtor stopped the contract In September, 1858, the extent of 
the work done by him, as ascertained by Mr Howat's mea- 
surement (the accuracy of which Is not disputed,) amounted 
to £119 2s lOd, but to account of which had been paid, on 5th 
October, £60, leaving a balance of £59 2s lOd unpaid: Finds 
it stated by the real raiser M'Phun, that, under the arrange- 
ment between the nominal raisers and him, it was agreed that 
they shidl be allowed a sum of £20 to indemnify them against 
any loss and damage which they may have suffered in and 
through the common debtor's breach of contract, which, being 
deducted, the amount in their hands came to be only £39 2s 
lOd, the sum stated as the fund in medio in the summons and 
condescendence: Finds that, as in a question with the claim- 
ant M'Kirdy, who was no party to this alleged arrangement^ 
and as the nominal raisers have made no appearance to claim 
retention of any part dl said balance as damages, either in 
respect of the arrangement or otherwise, the real raiser 
M'Phun is not entitled to award them £20, or any sum 
whatever, and to deduct it, and to call what remains the fund 
in medio: and that therefore, in these eircumstanoes, the fund 
amounts to the unpaid sum of £59 2s lOd, instead of that 
stated in the summons and condescendence: Finds that in no 
view can said fond be held to be the contract price of said 
work, as contended for by the claimant M'Kirdy, because 
the common debtor failed in its execution before the contract 
was completed even to the extent of one- third: and, in the 
competition, Finds that the real raiser MThun claims the 
entire fund as vested in him qua trustee under the common 
dabtor's sequestration; while the clumant M'Kirdy seeks to 



be preferred in virtue of the order. No. 16, in his favour^' 
dated 14th August, 1858, drawn by the common debtor on 
the nominal raisers, and which the claimant allows he duly 
delivered to them; and that the order, whidi had afiBxed to it 
a penny draft stamp, effectually transferred the common 
debtor^s money into their hands to the extent of the sum con- 
tained in it: Finds it instructed by the writings in process 
(No. 10) that at the time the common debtor granted said 
order, he was owing the claimant M'Kirdy £120, and that 
thereafter, and on the faith of it, the claimant supplied him 
with timber to the amount of £230, at least part of which 
timber was used in the erection of the said chapel: Finds that 
the said order is conceived in these terms: — 

" Glasgow, 14th August, 1858. 
" Gentiemen, — Please pay to Mr Robert M*Eirdy, wood- 
merchant, 14 Macfarlane Street, the sum of £230 sterling, to 
account of the carpenter and joiner work of the Baptist 
Chi^pel presentiy in course of erection in North Frederidc 
Street, this sum being payable, per Mr A. M. Gow's plans and 
specifications, when &e diapel roof is on and ready to receive 
the slates, 

"(Signed) John Douglas.** 

"To the Committee of the Baptist Chapel, 
North Frederick Street." 

Finds that the claimant M'Fhun challenges the validity of 
this order (I) Because it was not intimated to the drawees, 
the nominal raisers; (2) Because it is null under the Stamp 
Laws; and (3) Because it was passed from: Finds it averred 
that the order was delivered to the nominal raisers immedi- 
ately after being granted, and that it was retained by them, 
as tile best mode of intimation which could be given, and it 
has been lately recovered in this action from Mr Stewart, the 
procurator for the claimant M'Phun, and partner of Mr 
Hodge, the agent of the nominal raisers: Finds that the 
daimant M'Kirdy denies that he passed from said order, 
and it is not to be presumed that he did so, and there are no 
statements made on record showing how or when this hap- 
pened: Therefore repels the first and third objection to the 
order: but Finds that the writing is a draft or bill within the 
meaning of the Stamp Acts, ' and not being payable on 
demand, has affixed to it an improper stamp, and conse- 
quentiy it is ineff^ectual to transfer to the claimant M'Kirdy 
the fund in medio, or any part thereof: Finds the nominal 
raisers liable in once and single payment of the said fond, 
being £59 2s lOd; and on the same oeing consigned by them 
in the hands of the Clerk of Courts or on payment to the 
claimant preferred thereto under the decree; in either eveiat 
exoners and discharges them as concluded in the summons; 
and in the competition ranks and prefers the claimant M'Phun 
as trustee in the sequestrated estates of the common debtor on 
the whole of said fund, and repels the daim of the party 
M'Kiidy: Finds M'Kirdy liable to MThun in expenses, 
including those incurred by the latter as real raiser of this 
action; ^ows an account of said expenses to be lodged, and 
remits the same to the auditor to tax and report, and decerns. 

NoTB. — ^There are two views which may be taken of the 
claimant M'Kirdy^s order; either to regard it as a mandate in 
his favour to receive pavment of the contents from the 
drawees, or as a bill. If it be a mandate it requires na 
stamp; but then a writ of that character does not operate as 
a transference of the sum from the common debtor to the 
claimant who was to receive it. Accordingly, except by 
reference to the case M'Intoeh v. Brierly, 19th February, 
1846, House of Lords, 18 Jur., 880, it was not seriously con- 
tended by M'Kirdy that the writing was a mandate. In tiia 
case cited, an unstamped order on another to pay a creditor 
of .the granters came to be subject of discusdon; but tiie 
specialty there was, that the party on whom the order was 
given did not, at its date, hold any money belonging to the 
granters. The granters had drawn a bill on debtors of their 
own in favour of this party, and, by the order, they instructed 
him, on receiving the proceeds, to pay their said creditors. 
The proceeds were received by him; but before being pud 
over, as directed, the granters became bankrupt^ and then he 
refused to pay the creditor, alleging that the g^ranters' 
sequestration carried the proceeds of the bill as part of the 
general assets; but the Lords held that he received the pro- 
ceeds of the bill on behalf of the particular creditor refenred 
to^ and to whom he was ordered and bound to make paymenly 
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jnit as if the gnuiton hul ^Mumdwrn noelTad and uud the 
money. Hm TsUdity of the order wai not therarora the 
point of the caee; bnt whether the party on whom it waa 
given, and who promised to obey it, did not aet as agent 
of the creditor in reoeiving the proceeds of the bill, and out 
of wbidi he nndertook to pay that creditor's debt The Court 
held that he was. 

Is the order now in question a draft or bill, as the claimant 
is bound to maintain if he ascribes to it the quality of trans- 
iering to him the sum which it ocatainsf That it is a bill or 
draft within the meaning of the Stamp Aot, 17 and 18 Viot., 
e. 83, the Sheiiff-Sabstitnte thinks dear. It is ooncsiTed in 
sinular terms to that fonning the subject in dispute in the 
ease of Idetf 23d June, 1886, 14 Shaw, 996. Moreover, 
it contuns a request to pay a sum certain to a payee 
named, and to whom it was delivered; it is dated, and 
there is an oceurrenoe mentioned when the sum becomes 

gyable; these compose the esMntials of a bill or dndPt. 
ling a bill or draft, it was necessary, for its validity, th«t it 
should be stamped; and one has been afllxed to it, but it is a 
penny stamp, which is inappropriate. Tliat description of 
stamp is, by tiie statute refened to, limited ezduaively to an 
"inland Hll of exchange, draft or order, for the payment of 
any sum of money to the bearer, or to order, on demmtd' 
and the stamp itself which has been used bears this Undtation 
on its fiK)e. An order of that land entitles the payee to exact 
payment whenever he pl es s e s , but the order in question is 
made payable " when the chapel roof is on, and ready to re- 
ceive tiie slates," implying an interval of time, and therefore 
bringing it within that class of ImOs, drafts, or oiden pay- 
aUe " at any time otherwise than on demand," and requiring 
an ad valorem stamp of 38. 

In holding the order to be a draft or bill, the only doubt 
which the Sheriff-Snbstitnte has esperienoed, relates to the 
teim of payment. Hie payment is made eontingeiU on the 
roofing of the chapel; so tnat, if never roofed, the order would 
never have been payable; and it is fit to be observed that the 
grantor of the order did not roof the ohapeL That was done 
by his trustee since sequestration. Now, it is quite fixed that 
the privileges of a biU are refused where the term of payment 
is not abs^ote; and, at all events, Tkommm <m BiOs, 2d Edit, 
p. 9; or, as another writer ezpresNS it: '* The mtrodoction of 
any wonls which make the payment contingent will zander 
the bill invafid" (Mmme$ <m Comftegameimg, pi 329). But 
as it has been ruled that a document which makes the 
payment certain, though the date be contingent on the 
occurence of an event about to happen, as where the 
acceptor shall receive a sum of prise money due to him, 
Evaw V. Underwood, 1 Wits., 262; or when the payee, an 
infant, oomes of age, Qon v. Ndmm, 1 Burr., 226; or on the 

Syee's marriage, Mtrngai r. Caidtr, 11th January, 1760, 
or., 6771. The Sberiff-Subetitute thinks the illustrations 
support the character which he attaches to the daimant's 
order. Even, however, if it were otherwise, and that the 
oontingency in payment removed the order out of the categoiy 
of negotiable instrnnients, that droumstanoe would not place 
it in any other: taken out of that category, the order would 
be utteriy usdees to the daimant {Tkomaom o» BQU, p. 12). 
The fund ta medio, therefore, belongs to the common debtor's 
estate, on the assets of which the daimant M'Kizdy can only 
haye a ranking with other creditors. 

This Interlocator was appealed by M^Eirdy, and, on a 
hearing, Sir Archibald Alison pronotinoed the following 
judgment: — 

Having heard parties' procurators under the appeal for tiie 
daimant M'Kirdy upon the Interlocator appealed from, and 
whole process, Fmds it admitted by the parties that the fund 
Mft sneoio amounts to £59 2b lOd, the sum stated in the 
Sheriff-Substitute's Interlocutor: Finds that the draft or 
bill for £230 founded on by the daimant M'Kirdy is 
not to be regarded as a bill under the stamp laws, in 
respect the period of payment is not fixed, but is future 
and contingent, which might or might not come to pass, 
sedng it was only when the roof is on and ready to recdve the 
slates, which, in point of fact, it is said was never done in the 
Ufetime of the payee: Finds, in these drcumstances, that the 
draft or order is not within the Stamp Act, and null for want 
of the 3s stamp: Finds, therefore, that the said draft or order 



may be looked to by the Court ae a vooeher or writing formiiig' 
part of a pecuniary description, though a penny stamp only \m 
afiixed to it: Fmds, sepora^m, that ae the said draft waa in 
payment of wood to be furnished, not whidi had been fur- 
nished, which condition might or might not be purified, it has 
another ground of mioeitainty in it whidi also takes it ont of 
the statute: Finds that the said older cannot be considered 
as a bin, in the sense of the Act regarding the stamp l&wa, 
seeing it was not an order at the time if was granted upon a 
party indebted to the party signiuff the order, but a contingent 
order to hand over certain funds when coming into the hands of 
the party on whom the order was given in consequence of that 
very order: Therefore, Fmds it is admisrible as eyidenoe, vaUat 
quamtwn, and alters the Interiocutor complained of accordingly, 
and allows the daimant M*Kiidy a proof of his avermoits, 
and to the claimant M'Phnn a conjunct probation under re- 
servation of the whde pleas of parties other than the one 
dedded by this Interlocutor, both as to the admissibility of 
evidence under the allowance of proo^ and on the import and 
bearing of the proof when led, and remits to the Sheriff-Sub- 
stitute to fix a diet for taking the proof allowed, and do 
further in the cause as to him may seem just, and gtants 
diligence against witnesses and haven at the Instance of botii 
parties. 

Proof having been taken, and partieB heaid, the 
Sheriff-Sabstitate pranoimced the following Interioca- 
tor: — 

Having heard parties' procuraiuw on the oondoded pAof 
and whole cause, for the reasons ex p i es sed in the fbOmriiw 
Note, ranks and prefers the daimant M'Fhxm to the fund im 
m£ddo, and reverts to and repeats the Interiocutor of UA 
April, 1800: Fmds the claimant ft^Kirdy Uable in addilioBal 
expenses, and, de novo, allows an account of the whde ex- 
pensee incurred by the daimant M'Phun to be lodged, and 
remits the same to the auditor to tax and report^ and deoens. 

KoTE.>-The Sheriff by his Interktcutor of 4th September 
last, hdd that the writing founded on 1^ the daimant 
M'Kirdy, was not a bill or note requiring an ad valorem 
stamp for its validity, and that the penny stamp affixed to it 
rendered the writing eflbetnaL The Sheriff-Substitute's In- 
terlocutor of 29th April preceding was thereforo alterod and a 
proof allowed. But while the Sheriff found that the writiitf 
was not a bin or note, and hdd that it was admianble as 
evidence, valeat qvatUtm, yet his Lordship did not define its 
character, nor to what legal efiect the writingwas admisdye, 
ndther at the debate would the didmant M'Khdy ventore to 
describe the nature of the writing nor its legal tendency. Tike 
Sheriff-Substitute was of opinion, on careful oonsideration of 
the Stamp Acts and of the deddons interpreting thdr fao- 
vidons, that the writing, finom its terms and nature, did 
require a bill or note stainp; and with every respect for the 
oppodte Tiew of the Sherifi; he retains that opinion. Had 
the writing been a bill, and stamped as such, then there can- 
not be a doubt that, on due presentation to the nominal 
raisers, the fund in their hands bdonging to the common 
debtor Dou^as, would have been effectually transferred to 
Mr M'Kirdy, in whose &vour the writing was ooncdved, and 
for that proportion there is authority. (Beiir$ PrimeipUt, 
sections 311, 81 5, and 1460). There would have been, beddes, 
prudence in exacting and using a document which l»^ that 
effect; but then it has been found in this case, and the 
Sheriff-Substitute feels bound by the finding, that the writing 
is not of the nature of a bill; some other description, therefore^ 
must be discovered and ap|Jied to it^as well as its bearing in 
point of law. It has been called an order, and the **lM«*i^t»f 
M'Kirdy pleads that bdng intimated and delivered to, and 
hdd by the "nominal raisers, it operated as a completed trans- 
fer of the contract price to the claimant, debarring them from 
accounting to any other not in his right.'* But the Sheriff- 
Substitute is unacquainted with any authority for holding that 
a mere unimplemented money order has any such effect; an 
order, on the other hand, while it may be a good ground of 
action against the person granting it, has never been held 
operative as an assignation of a fond in the hands of a third 
party. In any view, however, the daimant himself, in his plea, 
notices intimation as necessary to give the writing the virtue 
whidi he attaches to it; if that be necessary, the daimant has 
been onfortunate in its oompletiony beoaoie ha did not inti- 
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IMit ih% writing till 5ih October, 1858 {«be date of tha pay- 
ment of £60 mentioiied in hiB own depoution, No. 23, p. 6), 
Mid the oommoa debtor*! estate* were leqaettrated on 29th 
of that month, so that the bankrnptoy at any rate moat haye 
out down the right. 

With respect to the price of the cast-iron piUais, amounting 
to je88 14s Sd, whioh the dsimant M'Kirdy paid, he con- 
tends that he is preferably to be repaid from the fund in 
medio, on the ground that the nommal raisers, through tbeir 
■eotetary and treararar, Mr Dunn, guaranteed the payment. 
The claimant MThao objected that Dunn had no authority 
to hind the nominal raisers as cautioners for the value of the 
metal pillars; and certainly there is no evidence in process 
lliat Dunn had any such authority; but chiefly it was objected 
that cautionary could only be legally instructed $eripto. The 
Sheriff, no doubt, has held (but it must have been per tnoii- 
rian) that a guarantee interposed, iivMil eC 9emd, with a 
bargain for moveables, on the strength of which goods were 
furnished, might be proved parole; and such proof was accord- 
ingly allowed and taken; but, after all, the 8hetiff-8ubstituto 
cannot give effect to that proof, because it is inoompetent, all 
guarantees, securities, or oautionery obligations, since the pass- 
ing of the Mercantile Law Amendment Aot^ being invalid 
unless gruited in writing, section 6. 

This Interlocator was appealed; and, after a hearing, 
the Sheriff (Sir Archibald Alison), pvonoanoed the fol- 
lowing judgment: — 

rHaving heard parties* proouratoa at great length under the 
appeal lor the daimant M'Kirdy, upon the Interlocutor 
appealed against, and baring made avizandum with the 
debate, and considered the closed record, proof adduced, pro- 
ductions, and whole process: Finds that the fund in medio in 
the hands of the nominal raisers, as found by the Interlocutor 
of 24th April, 1860, consiste of the sum of £59 2s lOd, beiuff 
the balance due by them as the committee of the North 
Frederick Street Baptist Chapel, for work done under the 
oontraot for the chapel by the common debtor Douglas at the 
time he stopped working ucder the contract in September^ 
1868, aa ascertained by Mr Howat's measurements, after 
deducting the sum of £60, paid to account of the work on 5th 
October, 1868: Finds that the present competition for the 
fund t» nudio is between the claimant M'Phun and the 
other claimant M'Kirdy: Finds that M'Phun, as truatee on 
the common debtor, Douglas*, sequestrated estote, cUims the 
entire Amd as belonging to him ^ita trustee under the aequee- 
tiaticDy while the claimant M'K.irdy claims to be preferred 
to it in virtue of the draft or order No. 16 of process, dated 
14th August, 1868, granted in his fftvour by the common 
debtor, Douglas, on me nominal raisers, as the committee of 
the church, which order has a penny adhesive draft stamp 
affixed to it: finds it instructed by the writings in process, 
Ko. 10, that at the time said order was granted, Douglas 
was owiiu( the claimant £120, and that thereafter on the £uth 
of it M^Sardy supplied Douglas with timber to a greater 
amount^ part of which at least was used by him for the work 
done at uie church under his contract for the same : Finds 
that thia order was presented and intimated to Mr Dunn, the 
treasurer of the church trustees or committee, on the 5th 
October following, at a meeting which took place that day, at 
which he, Dunn, as treasurer, and one of the church trustees, 
ae well as M'Kirdy, and Douglas, were present, and which 
M'Kirdy and Douglas were a^^ed to attend by Mr Bouser, 
the secretary of the committee of the church, at which meeting 
a sum of £60 was paid by the treasurer to account of the work 
done under the contract, and for which Douglas granted the 
Kceipt No. 20 of process, of whioh sum £49 was then got by 
or paid over to M'Kirdy: Finds that at this meeting, on the 
6th October, Dimn, as treasurer to the church committea, got 
the order No. 16 firam M'Kirdy, and retained the same in hi» 
pooession as the best evidence of its intimation, and the same 
was afterwards recovered under a diligence in this process, 
and produced by the agent for the daimant MThun, who 
swears that he had borrowed the order from Mr Dunn, the 
treasurer of the church, who is since deceased: Finds that, 
after grantii^ said order, the contractor, Douglas, got into 
difficultly, and was unable to proceed with the woi^ under 
contract with the church committee, and, on 29th October, 
1858, his eetetes were sequestrated under the Bankrupt Act» 
Md the dainunt MThon was afterwards elected trustee 



thereon: Finds that MThun, aa trus^e foreaaid, dlaputea the 
validity of the order founded on by the other daimant — lst» 
As not having been intimated to the parties upon whom it 
was drawn; 2d, As bdng null under the stamp laws from not 
being impressed witii a bill stamp; and, 8d« Because it waa 
pass^ from by the claimant : Finds, ou the first objection, 
that it is Buffideotly proved that the order was duly intimated 
to the nominal raisers, through their treasurer, at the meetin|^ 
before refSerred to on the 5th of October, and that the same 
was reteined and kept by him in his possession; and in regard 
to the third objection, Finds that there is no evidence to £ow 
that the daimant M'Kirdy ever passed from or gave up hie 
chum under the order: Finds, upon the objection to the order 
under the stamp laws, that it has already been found by tiie 
Skiriff's Interlocutor of 4th September, 1860, that ih» dqkfl 
or order No. 16 founded on w not to be regarded as a bill 
under the stamp acts, and is not nul for want of a bill stamp^ 
but may be looked to by the Court as a draft or order baring 
a penny stamp affixed to it: Finds that the docoment, not 
bong a bill under the stamp acta requiring a bill stamps ia 
valid as a dhit or order, and is adequatdy stamped with a 

Senny adhedve stamp, and the same in law was payable on 
fonand when the contingent event therein set forth, via., 
" when the chapel roof is on and ready to recdve the dates," 
had occurred: Finds that it is not alleged that at the date 
when said draft or order was presented and intimated to the 
nominal nusers on 5th October, the roof waa not on the 
oliapel, or that the sum contained in the order, or at leaat the 
balance of the work done at the church by Douglas, the con« 
tractor, was not due or demandable: Finds that, in these 
drcumstances, the order having been duly intimated to the 
treasurer of tiie nominal raisers, and retained by him in hJa 
poBsesrion, the sum contained in the order, or at least the 
balance in their hands at that date due to the contractor 
Oougbs, the grantor of the order was effectually transferred 
at that date, 5th October, 1858, to the payee named in it — 
the daimant M'Kirdy and the nominal raiMiB thereaftei 
became the direct debtors for the same to M'Kirdy, and not 
to Douglas, the contractor and granter of the order, or to any 
one acquiring right from him, or standing in his stead: Finds, 
in regsdrd to the price of tiie cast-iron pillars for the chapel^ 
amounting to £38 14a 3d, which it is proved the claimant 
M'Kirdy, at the request of Dunn the treasurer to the church 
trustees, paid for to Robertson — the party who fbmished the 
[hilars — ^that the same was not properly a cautionary engage- 
ment^ and tiierefore requiring writing under the Mercanula 
Iaw Amendment Act, bat is rather a case of negotiarum 
gestor, in compliance with a request by the treasurer of the 
church committee that he would pay for the same; and that 
having done so, tiie daimant M'Kirdy is entitled to demand 
re-payment of what he became bound to pay, and did pay for, 
as proved by the receipt No. 10-12, at the request and desire 
of the treasurer of the committee: Therefore, upon the whole^ 
alters tiie Interlocutor complained of, ranks and prefers the 
daimant M'Kirdy to tiie whole fond tn tMdio, with the legul 
interest thereon from the date of the summons, and repels the 
daim for the daimant M'Phun: Finds the daimant M'Phun 
liable to the other daimant, M'Kirdy, in expenses, of which 
appointe an account to be given in, and remite to the auditor 
to tax the same and report; and^ on the fund in medio, along 
with the interest thereon above decerned for, being either 
consigned in the hands of the Clerk of Court, or paid over to 
the dumant M'Kirdy, the party preferred thereto by the 
nominal nusers, exoners and discharges them tm oondoded for 
in the summons, and decerns. 

For Williami-^UoBBBT Stewabt. 
For M*Eirdy—Jowt Lauont. 



4th AuaosT, 1862. 
SHERIFF COURT, GLASGOW. 

(Mb Shsbiff Bell.) 

Mrs Maboabet O'Donnell, or Telfobd, v, Thb 
Edinburgh & Glasgow Railway Co. 

Aaqrihrnent— Railway— Bye-Law. — One of the hye'laioi 
of a railway company was (hat ^^no.en^int shall travel 
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on ike wrong Une ofnUU except under dreumataneei of 
accident or repairs, a$ tpedaUy provided for in ihme 
r«2e«.'' Enginee did^ howeverj travel on wrong Unet 
under olher circumetancee than thoee of accident or 
repaire, and this was aUeged to have been known to the 
workmen. A workman at his duty, and in his proper 
place, was injured so severely that he died in consequence 
of having been struck by an engine travelling on a 
wrong line, — Held, and acquiesced in, ffuit the injury 
having occurred in violation of their oum bye'laws, 
the aUeged knowledge by the workmen of the violation 
could not free the company, and damages given ug*^ 
cordingly* « I 

Fob another part of this case see page 43. 

This was an action of damages in consequence of the 
death of the pursuer's hushand. He had been in the 
employment of the defenders as a pulley-greaser; ai^ 
between 6 and 7 o'clock, on the morning of 11th Decem- 
ber, 1860, he was at his usual occupation, when **he wia. 
knocked down and run over by a locomotive engine, 
which had been culpably and negligently dispatched from 
Queen Street Station on the down or wrong line of rails, 
contrary to the rules and regulations of the raflway, 
without sufficient signals being made and dne precautions 
taken to insure the safety of the persons employed on the 
line." ^j 

It was averred by the defenders that it was a rule 
applicable to the deceased engaged on the roadway, that 
he was to go off the railway, dear of both lines, on the 
approach of any engines or trains coming in one direc- 
tion. This was denied. It was also averred that it was, 
at the date of the accident, quite usual and customary 
for engines to go from Queen Street to Cowlairs on the 
eastern or down line of rails, and the deceased was cog- 
nisant of the practice. This was also denied. The 
defenders also averred that the deceased was standings 
on or between the eastern line of rails at the time he 
was knocked down and injured, where he should not 
have been. He should have gone clear of both lines. 
This was admitted. 

The pursuer pleaded (1), The pursuer's husband^ 
death having been occasioned by the negligence or care- 
lessness of the defenders, or of those for whom they were 
responsible, in despatching the said locomotive engine to 
Cowlairs on the down or wrong side of the rails, contrary 
to the rules and regulations of the railway, and without 
sufficient signals or due precautions taken to insure the 
safety of the deceased, the defenders are liable to her in 
the damages thereby sustained. 

The defenders pleaded (2), There being no fistult or 
blame imputable to the defenders, or any one for whom 
they are responsible, they should be assoihded; (3), The 
deceased being himself to blame, the defenders are 
entitled to be assoilzied; (4), 1£ blame or fault was 
imputable to any party or parties other than the de- 
ceased himself, they were fellow -workmen, and no lia- 
bility attaches to the defenders. 

The record was made up by condescendence and 
defences, and having been closed, a proof was allowed 
and led. Thereafter, the parties having been heaid, the 
Sheriff-Substitute pronounced the following Interlocator, 
which has been acquiesced in; — 



Having beaid partW p toe oiat o f s, and rMnmed 
tioB of the prool^ ptoduotioiu, aad whole nooen, Finds 
the portoer is the widow of tfaa doeeasod Jamoi Telford, wbo^ 
for soTonl yean pmioua to his death, was a pnlky-graMMV 
in the omployment of the defendefi: Flndi that between six 
and seven o'olook AJC. of the moning of the 11th Beeeaibflr. 
I860, the deeeesed was engaged m his usual oooupatioa of 
gieenng or inspecting the pulleys or wheels, on ^riuoh IIm 
wire rope runs on the inoUney extending tnsn the Q u een 
Street to the CowUizs Stations of the defendeis' railwaf i 
Finds that the mail train for Perth, whioh left Queen StsMt 
Station about odd hour, had started and was oooiing up ^e 
incline, aad TeUbrd would be made aware of this by sseiag 
the Bsid wire rope in motion: Finds that, aboat ttie snaa 
houTi a pilot engine, in ohane of an enginemaa and firemaDf 
was ordered by the defenMrB* manager or fineniaDt Bub s tt 
Lindsay, to go np the incline firom saU station to OoiwImb^ 
on the down or wrong Une for an engine going up: Finds tfaaft 
the morning was dark and blowy, but Tttuord obeerrsd a 
light ooming up the incline^ whidi he beUeved to be that of 
the lamp in mmt of the engine to which the maQ train wia 
sttadied, and to keep desr <3 tmad train he stepped off tiie up 
line on to the oentre space between the two lines, and to a 
certain extent on to the down line, and, ae the wind was 
blowing up theinoline, he stood with his hack towards Quean 
Street Statioi^ to save the Uafat, which he oarsiad In his 
hand, from being blown out: Finds that, in this position, he 
ran no risk from the train on the up line^ whioh oould not 
have come in contact with him; but the said pilot engine^ 
which was coming up the down line a little in adTaaoe of 
Bsid train, osme upon him and knocked him down aad 
inflioted so serious an amount of bodily injury that he died 
in ooQsequenoe shortly thereafter: Finds that the deiaioi^ 
maintained upon the merits against the claim by the pomer 
for solaHwn and damages on account of the death of her aid 
husband, is, that it was, at the date of the aoddent, and had 
bean for a considerable time before, oostomary for engines to 
go up from Queen Street Station to Cowlsirs on tiM down 
line, and that the deceased was cognisant of the oustom, aad 
also knew that it was his duty, on the approach of a train, to 
move to the nde of the road clear of both lines, and thai 
therefore his death was attributable to his own negUgenoa; 
Finds that the defenden have proved the above custom te 
occasional traiBc purposes, and also that it was penersDy 
known to the men who worked on the indine, rasring the 
presumption that it was also known to the deeeaaed; bat 
Finds that this practice was in direct violation of tiie mis 
and regolation No. 28, on page 24 of the '' roles and regula- 
tions to be obserred by the oflioers and men in the senrice of* 
the defenders, of which No. 71 is a printed copy, tiie said 
rule being as follows: — " No engine shall travel on the wrong 
line of ra^ except under drcnmstanoes of accident or repain, 
as qiedally provided for in these rules:" Finds that tbe ex- 
planation given of the cause why there was a frequent in- 
fraction of this rule is, that when a goods train came down 
from Cowlsirs, if there was no pilot engine, there was one 
required to be sent up from the Qneen Street Station to oome 
down behind the goods train to shift the waggons into the 
sidings at said station, which oonld only be done by an 
engine behind; and that when the up fine was oooupied, the 
down line was used by the said pilot engine in going to Cow- 
lairs: Finds, however, that in the present instance there 
seems to be no good reason why the pilot engine should not 
have been despatched by the up line either immediat^y 
before the mail train or immediately after it, and there is no 
evidence that it is customary for tvro engines to be going np 
the indine at the same time — one on the up and another on 
the down line: Finds that the rules contain no instructions to 
the pulley-greaser to move dear of both lines on the approsG^ 
of a train; and as the pulleys he has to grease ve all on tibe 
side of the road to the west of the up line, he is not in the 
same position as the plate-layers, who have to work on the 
line itself, and to whom alone the rule as to moving dear dT 
both lines is made applicable: Finds that a frequent infrac- 
tion of a pomtive law cannot operate as an excuse for injnij 
inflicted by a renewed infraction of said law, the more especi- 
ally where no pressing occasion for sach infraction is made 
out, and where it is not estabfished that the party injured 
was aware that the particular infiaotian was about to take 
place: Therefore repds the defences, and, on the whole dr- 
cuBstsneeS; finds the defianden liable to the pursuer. In the 
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■Qm of forty poundB iterling in naiiw of duiiigw A&d M^ottiim; 
Binds them aho liftble in expenMSy allows an aooonnt thereof 
to be given in, and remits the same to the aaditor to tax and 
reporti anddecenis. 

Note. — ^This is a case of some nicety, and of a character 
which may perhaps fidrly give rise to difference of opinion; 
one thing, however, is d^, that if there was a fault in 
sending up the pilot engine in the way that was done on the 
morning in question, the defenders are themselves answerable 
for it, and cannot sliift the responsibility to any of the fellow- 
workmen of the deceased. It was not only despatched by 
the defenders' foreman and manager, but the defenders admit 
that they were cognisant of the practice, and authorised it; 
bnt unfortunately their own rules expressly prohibit it. If 
these rales had even contained an exception as regards the 
incline, and thus warned their employ^ that what was un- 
lawful everywhere else would be unlawful there, the case 
might have been different. In point of fact, the deceased 
met his death through the defenders breaking one of their 
own rules, and their plea in justification is that they fre- 
quently brdce it. This does not seem a valid defence. The 
only other one ib that Telford should not have stood on either 
of the lines. The answer to this is, that he contravened no 
rule applicable to pulley-greasers by standing where he did; 
that he had placed himself in a safe position if no engine had 
been passing on the wrong line; and that as he no warning 
that such engine was coming, the blame of what happened did 
not rest with him. 
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5VH AnouBT, 1862. 

SHERIFF COURT, PERTH. 

(Db Babolat.) 

The Inspectob pok Perth, and Fiscal, 

V. Sabah McLean. 

Poor Law Amendment Act— 8th and 9th Vict., c. 73, a. 
80— Criminal— Desertion of Children.— TAc mother 
of two illegitimate children was charged^ under the SOth 
section of the Poor Law Act^ widi having neglected to 
maintain them. She pleaded not guilty^ and that she 
was unable to maintain them^ and Oie Parochial Board 
had in consequence^ given her relief. She had been 
offered admission to the house^ which she refused for 
herself y hut was wilUng the children should accept — Held, 
that the offer of admission to the house was a means of 
maintaining] her children^ which, having been refused, 
and her children having thereby become destitute, she 
was guilty of a contravention of the statute, was con- 
vicUd accordingly, and sentenced to ihirty days^ im- 
prisonment. 

This was a complaint by the inspector of the poor for 
Perth, with the oononrrence of the Procurator-Fiaoal, 
for a contravention of the 8th and 9th Vict., c. 73, sec. 
80, which enacts— ^^ That eyeiy hnsband or fother who 
shall desert or neglect to maintain his wife and children, 
beiiig able to do so, and erery mother and erery patatiye 
fother of an illegitimate child, after the paternity has 
been admitted or otherwise established, who shall refuse 
or neglect to tnaintain sach child, being able to do so, 
irberebjr sach wife or children or child shall become 
chargeable" to the Parochial B^ard, may be prosecuted 
eriminally before the Sberif; and shall, upon oonviotion, 
be punished I7 fine or imprisonment at the discretion of 



the mother of two illegitimate ohildren— Ann McLean, 
aged six years, and Sarah M*Lean, aged four years** 
and did desert them on 5th May last, and had neglected 
to maintain them, and refcised or neglected to maintain 
them, being able to do so, or to contribute to their main-^ 
tenance, in consequence whereof her children had become 
chargeable to the Parochial Board of Perth. M^Leau 
pled not guilty, and the case went to trial. 

Duncan M^Callum, officer to the Perth Parochial 
Board, deponed as follows— I know the accused. She 
WW in the Poor House seyeral times during last and this 
year with her two children— one aged six and the other 
four years. They are illegitunatsKhildren. She said so. 
She left the Poor House on 4th March with her children. 
She then applied for out-door relief, which was refused, 
because she had left the House of her own accord, and 
the House was still open to her. She insisted for the 
dhildren being taken in, and she would do for herself. 
This was refused, because of the rule that a mother and 
her children cannot be separated. She was told she 
would be admitted with her children, but not without 
them. She refused to go in herself, but she would leave 
the children with us. I told her that if she did so she 
would be sent to prison. The children were brought to 
the office on 6th May by Jean Gibson. Jean said they 
were left with her by the mother, who had gone, she did 
not know where. She stud she had kept them for two 
days. The children were then admitted to the House. 
I inquired for the accused, but could get no trace of her 
till last Monday, when she was apprehended. 

Jean Gibson or M^Glashan deponed — ^I haye known 
the accused for nine years. Never heard of her being 
married. She had two children on 6th May. She left 
the children with me. She had no meat for herself or 
children firom Saturday till Monday, and I had to main- 
tain them. She said she had applied to the Board for 
niief, and had been refused, and was ordered to the 
House. On Monday she went for work. She and her 
children were starving, and she was going for work. 
She just left her children without leaving any means for 
their support. I took the children to the Poor House on 
Tuesday. She came back about eleven o'clock that same 
night, when she said she had got no work. I told her 
the children were safe in the Poor House. She left next 
morning. I asked her if she was not afraid to leave her 
children. She said something about thirty dsjys in prison. 
The children are illegitimate. 

John Readdie, governor of the Poor House, gave evi» 
dence as to the accused having been four times admitted 
to the Poor House, abng with her ohildren. She was 
discharged at her own request. 

The declaration of the accused was read, wherein she 
denied her ability to mAJntftit^ her children. 

The agent for M*Lean contended that the complaint 
was not made out, because she was only liable in the 
event of her being able to support her ohildren. Now^ 
she was not able; and the Parochial Board admitted 
this, by reason of their giving her relief, and receiving 
her into the House. 

It was replied for the Inspector that, being in receipt 
of wages of lOd per day, she was able to support her 
dhildYen, and that the ofitar toreodve her into the Houa 

WWW «fliv wlmt^ ibo would te tan if^itln M 
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iopport tbam. The oaae was adjourned for 
of tiie pleaa in defence. 

K0TB8 BT SBnUFf-BUfittUTUl'M. 

nils 11 » criminal proMcntioii agiiiift the defender onder 
ttie 80kh section of the Poor Law Amendment Act, 8 and 
Viet, for refusing or neglecting to maintain two illegitimate 
diildienj reepectively ag^ siz and four years, '*ihe being oNe 
m to do," and "wAsrefty they hare become chaigeable to the 
parsners' Board.** 

The facts, as appearing in the evidence, are— The defender 
Is an able-bodied woman. She was long ago pnt on the xcll 
for oatHiow relief in respect of her said two children. 8ie 
was afterwsrds (12th Jun^ 1861) ordered to the Poor Hertie 
with her children. She jrent, but on 26tii August defdx«d to 
be discharged, and was allowed to leave, but her children 
wore sent with her. No out-door relief being given, she was 
locoed by want agidn to ask relief, and again, on the offer of 
the Honse^ she returned (16 th September) to it with her 
children. She again left on 7th Februaiy, 1862, and returned 
18th February, and was again dischairged 20th Februaqr. 
She was for the last time re-admitted on 22d February, and 
left with her children on 24th Much.' She was then advised 
by some neighbours to leave the children in town and seek 
work for herself in the country. She unfortunately followed 
this advice, and the neighbours sent the children to the Poor 
House, where they were received on 6th Kay, and have bean 
since kept. The mother went to oountiy work, and has not 
since in any way contributed to the support of her children. 
She was not found and apprehended until the end of July. 
Her statement is that she was willing to work for her own 
rapport either in or out of the House; but that ^e oomplaiDed 
of being compelled to tease ropes whilst other females in ti»e 
House had other and more woman-like work. She pled abt 
guilty. 

The agent who was assigned by the Conrt to the defender 
maintained that there was not sufficient proof that the two 
children were illegitimate. The clause in the Act, by a 
alpgular flaw, does not include mothers of legitimate dtHdren 
wi^in its scope. So, a widow, or a wife living separate from 
her husband, though in circumstances the most affluent, can- 
not be prosecuted criminally for throwing her children on the 
Parochial Board. The Sheriff- Substitute, however, is satisfied 
on the proof that the defender's children are ill^timate. She 
notoriously never was married, and idways represented her 
children as bastards. 

But the agent for the defender took a much more formidable 
line of defence, viz.:— Firstly, That the defender was not, in 
the words of the.statute, "able to mamtain*' her two children 
•—such being admitted by the Board putting her and her 
children on the pauper roll ; and, Secondly, that it was not 
"whereby*' or in consequence of her leaving her children that 
they had become chargeable to the parish— it being admitted 
that they had been chargeable to the Bond prior to that 
event. 

These reasons did weigh very much on the mind of the 
Substitute, and it is not without hesitation he has now brought 
himself to disregard them. 

At first sight it did appear that the ground of charge was 
not so much neglecting the children or refusing to ynsintftiTi 
them, but declining to take relief alongst vrith Uiem in the 
Poor House. That may or may not be an offence, but it did 
not at first appear to be such as fell under the daose in the 
atatute. That clause is a highly penal one, and cannot be 
extended to reach other causes of complaint, even though 
ifanilar or contingent and consequent to that the subject of 
tike provision. Tho Inspector uiged the great danger and 
disastrous consequences which would flow from an adverse 
dedsion. But the Substitute totally disregards all such 
argument. A magistrate, in applying the law, must take it 
as he finds it> independently of aU consequences, and ought 
not to extend or limit its provisions because of any oonsiden^ 
tions of expediency. 

Suppose that on 24th March the defender, instead of being 
discharged with her children, had escaped from the Poor 
Htonse, leaving her children behind, would it have beea 
possible to have brought her within the statatef The oh# 
•opposed will be found not much different froin that which 
fotuaUy oocnrred. There is a recognised crime of prison 
^mUBi^ M whfeh has nercr been estooded to Foot BotiM 



and the less these latter assume the aspect of prwona and 
more of homes, assuredly will their utili^ increase and pnblie 
prejudice diminish. 

The Substitute has put himself in commmiicatien with 
gentlemen of authority in this branch of the law who have 
not altogether seen the difficulties as they appear to his mind. 
All connected with the administration of the Poor Law foUovr 
the example of the Inspector by magnifying the great evils of 
an acquittal, and look much more to the law as it ought to be 
rather than it actually u. It is the magistrate alone who ia 
responsible for the judgment to be given, and were the 
Substitute not now satisfied that he is in the main rij^t in 
the result he has finally reach- d, all these opinions he would 
have felt bound to disregard. 

One answer to the pleas urged in defence was sought in 
that the word "able" in the 80th clause must be read aa 
"able-bodied," as used in the 78th section of the Act The 
Substitute cannot adopt such interpretation. The words oi 
tiie 80tb section are "able to maiiatain." That it iMpecmmiarg 
and not physieal ability which is there meant is shown by the 
punishment of the defaulter. It may be a fine to an indefinite 
amount, and which fine, by an order from the Lord Advocate 
(contrary to general rule) is pud to the Board who have made 
the advances. An able-bo(tied woman may maintain heraelE 
and perhaps one child, but may be totally unable to "»""^'n 
two or more children— (See 25th June, 1851, ffag v. Dooman), 
The Inspector admits the defender's inability by having 
actually allowed relief, and the question resolved itself into 
the kind of relief to be given. 

That an offer of the Poor House is proper leHef ao as to 
bar application to the Sheriff on the ground of refusal of 
relief, has been settled by dedsions (26th February, 18SS, 
Watton V. Wel(^ 26 Jurist, 267). So £ur as rej^urds an 
imdividwU pauper this rule is undonbted and if sound in 
policy. Out-door relief may be often, and notoriously is 
abused to the injury chiefly of the recipient himself sr henitf. 
The Poor House, in that case, with all its comforts, thou^ 
vrith some restraints, undoubtedly is the most beneJBcaal fior 
the party. If this House relief is offered and refbsed, the 
party has himself alone to blame for any suffering which m^ 
follow from such an act of imprudence. What is called '* the 
Poor House test" is here quite legitimate, and .will receive 
the sympathy of the general public, and in time vrill prevail 
even against the prejudices of that class who may be rsoeivied 
within the walls. But even in cases of individuals the test 
may be used as an instrument of oppression. A person of 
sober and decent habits, and who has for a long life maintained 
a respectable character, when overtaken by the frailties of old 
age, might naturally feel great reluctaooe to become an 
inmate of a Poor House and a companion of many of a very 
difierent cast, and so would rather forfeit his small pittanoe 
than so far constrain his liberty of action. 

Where a mother is on the poor Ust for and beeanae of her 
diildren, the question is one of considerable difficulty. Where 
the child is on the breast there can be no separation between 
mother and child, whether the relief be out-door or in-door. 
But where, as here, the children are grown up, it is not at all 
so dear that the Board can make it a condition that relief 
will only be given to the mother because of her dbUdreo, 
provided she takes up her abode in the Poor House with her 
grown-up children. If the mother is willing to earn her own 
livelihood outside the Poor House, and leave her children lor 
a time therein, the Board are thereby relieved of her snppori. 
Ko doubt, whilst in the house her work may so frr contribnte 
to her own support; but it is to be fesred will go onlv a small 
way in that direction, whikt the space she thus occupies mi^ht 
be beneficially applied to more fitting objects — those who fitun 
infancy, age, or physioal disability are unable to dwdl ia 
solitariness. 

The Court have held that it was iUegal in a Board to attncli 
to relief bdng given to an applicant the condition that he was 
to be removed to Ireland, 9th June, 1848, Willodt (Jurist). 

The Inspector states that according to rule in poor law 
management there can be no separation of mother fvosa 
children, whatever be their ages. The Substitute can find 
no such provirion in the Statute, or in general Kules of th« 
Board of Supervision, or da any dedded esse. The case of 
children being chargeable only on one parish of aettleuMDWi^ 
that of their parent— rather than on several parishes— th«ir 
respective birtn'plaoes^epends on an entirdy difforant ptin^ 
olpM nowiM eonaeoted with relief if the Aof Hovii, 1\^ 



SHBBIFF GOUBT BEF0B11. 



m 



■■B 



Qftny out the rale to the foil extent would leed to muoli 
oppreerion. An aetnal oeee wm staled by the defender's 
■gent where • widow h*d her elder sone in Apptenlieeifaip^ 
ind wiB o£Bwed relief in the Poor Houae fbr iier yonnger 
^lildzen, but on condition ahe entered with them, wmdi 
wonld leftd'to sepiuration from those who chiefly reqcdred her 
tioatemal cave. Or teke even the esse in hand: Aooording to 
general practice an ahl»>bodied woman is held bonnd to main- 
lain one child, and perhaps the Board in this case has ened 
in giving relief for two. Then could the Board give relief 
for one and compel the mother to come to the house with 
that one and leave ike other outsidei, or is it lawful to do 
%hat has been done, give relief for two, being more than what 
tiie law compels, but that on condition that the mother enters 
the house with the two ! In the case 20th July, 1858; Jf 'JToy 
V. BMie, (VoL zv., Session Cases, 982,) a mother with one 
^ild of ei^t years of age was found bound to take relief in 
the PoorHoase witii her child. But there it was doubted 
>vhetber the mother was not able-bodied and so bound to 
wiMn^pi^in her only child. Sheriff Alison found for the mother 
that she was not bound to take relief under condition of re- 
nding in the Poor House; and though that judgment was by 
a majority levened. Lord Ivory expreaqed much doubt, and 
Jjord Fullarton was in the minority. He observed: " I do 
not see why a mother should not be allowed to send her child 
to the workhouse and keep herself out of it if she can, I 
liave great doubts about the offer made by the pariah being a 

proper ofior* 

Hie late Sheriff Logan, in a case very aimilar to the pre- 
sent^ adopted the rule in McKay's case, but added a very 
aensible Note, tiie last clause of which the Sheriff-Substitute 
most thoroughly adopts — '^The Board of Supervision is com- 
posed of a number of humane^ considerate^ and enlightened 
&dividuals, who, whilst not likely on the one hand to under- 
value an akn of the Poor House as a test of real destitution, 
ftnd a consequent check on greedy or indolent imposture, are 
not likely, on the other hand, to be indifferent to the opnres- 
von of individuals and the disorganisation of families which 
must follow firom a heedless and indiscriminate application of 
the test." 18th May, 1857, CfibboM v. Jack, Hay's Poor Law, 

188. 

ThB Inspector stated that the reason for withdrawing out- 
door relief was the misapplication of the allowance by the 
motiier. This is a reason why the suffering children should 
be taken into the house ; but it is no reason why the offending 
mother who, except on their account, is not an object of reliel; 
iahould be compelled to accompany them. 

If the Poor House test is thus to be indiscriminately ex- 
tended to mothers and their children, it is to be feared that 
publio sympathy wiU be in tiie reverse direction of what it is 
with individual paupers. Suppose in this very case the 
mother on the last occasion had refused to enter the house 
with her children, but had pertinadously remained with them 
in some miserable garret or cellar, or altogether homeless, and 
as it was proved by the Inspector's own witness, they were in 
» state of actual starvation and dependent upon the chariW of 
the poor neighbourhood, and suppose that one of the dulmn 
liad died of starvation, the obstinacy of the mother, it is 
feared, would not go far to allay public feeling of injustice to 
the innocent children who are Uie real objects of charity. 

In short, it does appear that the Board in this case are 
mfihH rg use of the Poor House so as to be relieved aitogdher 
of the support of the children ; on the other hand, the defen- 
der conducted herself in a way to compel the Board to give 
her outdoor relief, or to take hcith her duldren and allow her 
to remain outside. If the Board erred in this, there exists 
civU remedy. But the defender in her conduct has contra- 
vened the pencX dause in the Statute. 

The grounds on which the Substitute has at length, and 
with hesitation, brought himself to convict under the Statute, 
ace the following :— 

First, The mother is able-bodied, and, accordmg to the 
general understood law and practice, is able to support one 
t*\n\A and of course partially to support two. 

Second, At the time she deserted her children, neither they, 
nor she for them, were chargeable to the Board. 

Third, If she was not able to support both children, her 
dear course of action vms to apply to the Sheriff for reliel 
If the Board offered relief by the Poor House on the condition 
she accompanied her children, it was open to the Sheriff to 
deodo whether, iwi^ the whole cixoumstancesi this waa a 
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legal and valid offnr. She would have had the agents for the 
poor to conduct her case. The dedsion of the Substitute waa 
subject to appeal to the Sheriff Principal and even to the 
C!oort of Session. 

Fourth, Even though the Shoiff had held the ote of 
relief in the Poor House suffident to bar his jurisdiction, tha 
defender had stiU her complaint open to the Board of Super* 
vision, whose rdadanee to interfere in such matters has not aa 
yet been the suMeot of muph oomphuut by Paroohial Boards. 

Fifth, Instead of adopting dther of these regular and weU« 
known modes of seeking relief, the defendant took the law 
and the remedy into her own hand. She deserted both h^ 
^ M f > n, and her wheren^uts was not discovered for mnntha, 
By this act of desertion the children beeame chargeable to the 
Btaochial Board. No doubt they had been so at pevioqa 
dates, but of new lliey became so yd in a manner difforent, 
in 80 fiur as they were now depdVed of all maternal caie^ 
whatever was its worth, and of the work of tha motfaav, wha^ 
ever may have been its ^ue. 

Thus she has deserted and n^^bcted her duldren, being able 
to 9ome extent to maintain them, and isfcsrefty they have <ite% 
become ohaigeaUe to the Board. 

^Whilst thus the Snbetitute has, with some hesitatioo, 
reached the condusion that the Statute has been oontravenedc 
and that conviction must follow, he will be excused in record- 
ing his humble opinion, fbunded on his daSHj experience, that 
some fitfther regulations are imperativdy required as to tha 
li^t administration of what is called the Poor House test. 
These Institutions are new in Scotland, and are rapitUy in- 
creasing in number. Whilst they undoubtedly are a safe test 
on improper applications, especially where children shamefully 
neglect- their sacred duly to their parents, and are the only 
safeguards against the abuse of out-door relief, neverthdess, 
tere should be great caution exercised in not applying the 
lest so as to impose conditions whereby hdpless children may 
be made to sufifer for tiie obstinacy of reckless parents, or so 
as to exdude from the benefit of the poor law persons who 
are wortiiily entitied to rdief, but who have an inborn reluc- 
tance to such mode of hetp being of the now very limited 
number who still maintain tibe strong spirit of manly indepen- 
dence which once distinguished our country. 

Sentence of imprisonment for thirty days wUl therefore bo 
entered at the adjourned diet. 

When the accused was brought up at the adjourned diet^ 
the Sheriff found the charge proven, and sentenced M'Leaa 
to thirty days* imprisonment 

Act. Whtti. Alt, Blair. 
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Abchibald Babb v. David Fbbguson. 

Sale — Contract— Bankniptcy. — ii, on the eve of hank* 
ruptcyy sold a qtuuUity of goods to B^ whoy aUhough 
he knew that B was in difficulties^ was not aware that 
he would he ohUged to stop, A alleged ihat the goods 
were sold for cash^ as otherwise it wotUd have been a 
fraud on his creditors^ and B was not to plead com* 
pensation of any debt otherunse due. A became hank" 
rupty was discharged^ and thereafter raised an action 
for payment of the goods. — Held^ by the Sheriff-Sub* 
stitutCy and acquiesced »n, that A had failed to prove 
the alleged contract that B was not to plead eompensa* 
tiony and action dismissed. 

The poTsaer saed the defender for payment of £185 14a 

9d for goods sold to him. In the pursuer's condesoen- 

dence he ayerred, — 

Artide 2, at the dAte when the defender ordered 

the said goods from the poisuer, and at the dates of 

i»* 
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delirery, the pnnaer was in iDSolyent and bankrupt 
oircnnmtancm. He had stopped payments, and drcnlais 
calling a meeting of his creditors were issoed bj him. 
Of all this the defender was made aware at the time 
he BO purchased the goods from the pursaer by the 
pursuer, and he was also aware of the whole of these 
cirenmstances from other sources. 

Article 3, When the defender purchased the said 
goods, he expressly agreed that he should not plead 
or al^Bge any counter claims for debts or alleged debts 
due by the pursuer' to the firm of D. Ferguson & Co.« 
of which the defender is a partner, in compensation of 
the prioe of the said foods — ^the pursaer haying ex- 
plained to him that except on this condition he could 
not sell him the goods, as his doing so would injure the 
interests of, and even amount to a fraud upon the pur- 
suer's other creditors. 

Article 4, The pursuer's estates were sequestrated on 
dd September, 1860, and he was discharged on 14th 
November, 1860, upon a composition arrangement con- 
form to extract act and warrant. 

The ayerments in articles 2 and 3 were denied, and 
that in article 4 was not admitted, as the act and war- 
rant were not then produced. 

The defender, in his statements, averred that he had 
carried on business in Glasgow for seyeral years under 
the firm of D. Ferguson & Co., of which firm he was th€ 
sole partner, and he had done business both in lus own 
name and in that of his firm. That, on a series of trans- 
actions with the pursuer, both in the defender's own 
name and in that of his firm, a balance of £187 Is 2d 
had risen as due to the defender, and that about the 
time specified in the account sued for, he had purchased 
goods firom the pursuer to the amount of £185 14s 9d, 
muder deduction of 2} per cent., according to the custom 
of trade, £3 80, leaving a balance of £132 6s 9d, and 
which, bemg deducted from the foresaid balance of £187 
Is 2d, left a bahmce of £54 14s 5d due by the pursuer 
to the defender. The defender further averred that he 
had been since warned, by the pursuer and the accoun- 
tants employed by him, to attend all the preliminary 
meetings of the creditors, and the defender's company 
was given up by the pursuer as a creditor in his state of 
affairs for £50 19s lid. The defender's company had 
lodged a claim and affidavit with the trustee on the 
pursuer's sequestrated estate, and it had not been 
rejected. 

The pursuer in reply stated that he assumed in the 
transaction that D. Ferguson & Co. was a real company; 
that the defender was only one of the partners; and that 
the firm dealt as agents of Mr John G. Taylor, Shiply, 
Leeds. It was admitted that a promissory note and a 
bill, both dishonoured and produced by the defender, 
had been granted by the pursuer to the defender under 
the name of D. Ferguson & Co., but as the agents for 
third parties, and made the purchases, and at the prices 
stated by him. 

The pursuer pleaded — (1), The pursuer was entitled 
to decree as concluded for; (2), Any plea of compensa- 
tion was barred by the agreement narrated; (3), The 
trustee having beeoi discharged) he could not compe* 
tently receive and adjudicate on any claim which the 
defender might have lodged; (4), Under the Bankruptcy 



(Scotland) Act, 1856, it was competent to the trustee of 
the bankrupt, when discharged, as coming in his roonif 
to challenge preferences either by way of 
exception; (5), In any view, the plea of com] 
set up by ^e defender was barred by the Act 1696, c 
25, and by the Bankruptcy (Scotland) Act, 1856; (6), 
But for the special stipulation set forth in the third 
article of the condescendence, the transacHon in qnee^ 
tbn was void and reducible at common law, and under 
the said Acts; (7), The plea of oompeDsation sot vp b;f 
the defender was irrelevant, in respect that there was no 
concursus debUe et eredite betwixt the same parties. 

The defender pleaded, preliminary— ^1), The pmans e 
having given up the valuation of his estate without tbs 
sum now sued for, and having bargained with his cre£« 
tors on the £ttth of that valuation, has no title to anei 
or at least is barred, personaU excq>tume^ Itan anhif 
the present action; (2), The affidavit and claim of the 
defender being still sub judice, and liable to be either 
admitted or rejected by the trustee under the pursuer's 
sequestration, and the same involving the very sum now 
sued for, the present action is, in hoc statu^ incompe* 
tent, and must be dismissed with expenses; (8), AUunde^ 
if the pursuer has a right to sue a seperate action, pend-* 
ing the trustee's judgment on the defender's claim, that 
action must be in the form either of a reduction of a 
preference, or at least an action for reduction and re^ 
delivery on the alleged ground of fraud, and the aetioa 
in its present form is incompetent, and must be dismiHRw i. 
On the merits — (4), The defender being in his own right 
a creditor of the pursuer to a greater extent than the 
sum now sued for, was entitled to absolvitor, with ex- 
penses; (5), In the whole circumstances, the defender 
was entitled to absolvitor, with expenses. The record 
was then closed. 

Parties' procurators having been heard, the Sheriff* 
Substitute pronounced the following Interlocutor:-* 

Haring heard parties' procaraton, and reviewed the pnh 
0688, before further answer, allows both parties m pro<^ ef 
their respective avetmentSy and to each a conjunct ptoba4ioziy 
under this limitation that a proof is allowed to the pozsoer 
only by the writ or oath of the defender of said pnxsoei^ 
averment, that the promissory note and bill r e fe nwl to ia 
articles 2 and 8 of the defender's statement of fiids, were 
granted to D. Ferguson & Co. as i^ents for third parties; and 
to the defender a conjunct probation, in as fiur as proof may 
be by writ: Grants diligence against witnesses and haven^ 
and appoints the cause to be enrolled in the diet roQ. 

This Interlocutor was appealed; and, after a hearing, 
the Sheriff (Sir Archibald Alison) pronounced the fol- 
lowing judgment:— 

Having heard parties' procurators under the defender's ap- 
peal upon the Interlocutor appealed against, and whole pro- 
cess, in respect the aUegations stated in defence are relevant^ 
and in respect the allegation of the pursuer, that the bilb 
founded on by the defender were granted to hxm, not in his 
own right, but factorio nomine, is competent to be proved 
only by the defender's writ or oath, and in respect the other 
averments, of which a proof is allowed, can competently be 
proved by parole, adheres to the Interlocutor appealed againsi; 
reserving to the defender his whole pleas, and, in particular, 
that founded on the pursuer's statement of his ItaUlitieB 
and assets in the state of affiurs ^ven up by him, and lA 
deposition, when examined under the sequestration of hie 
estates, in which he has now been re-investedi and, ^uocul 
vlira, dismisses the appeal. 

The proof having been concluded, aad parties' proca- 
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rators heard, the SherifT-Suhstitnte pronoanced the fol- 
lowing Interlocutor, which has been acquiesced in:— 

Having heard parties' procurators, and resumed oonridera- 
tion of tlw proof, prodactions, and whole process: Finds that 
tiie ponmer havhig been Judicially sequestrated on 8d Sept., 
1860, and having been re-invested in his estates by a discharge 
on a composition contract on 14th March of said year, seeks 
in this action to recover payment from the defender of the 
■um of £186 14s 9d, as the pzioe of goods sold to said defender 
on 25th and 27th July, 1860, conform to account annexed to 
the summons, on the express agreement^ as said pursuer 
avers, that tlie defender would not plead any oounter^daim 
for debts due by the pursuer to the firm of D. Ferguson & Co., 
of which the deftander is sole partner, in compensation of the 
price of the said goods, the defender having been made aware 
•4 the time of the sale that the pursuer was in insolvent 
fihenmstaoces, and that the admission on his part of a set-off 
would be a inud on his other creditors: But finds, Jirti, that 
the punner has fauled to prove that the defender Imew at the 
time he made the purchase in question that the pursuer was 
bankrupt, and had resolved ced^ foro: Finds that the pursuer 
has also failed to prove that the defender agreed that he 
would not in any event compensate the price of the goods by 
imputing against it pro taiUo, a larger debt then owing to 
him by the pursuer: finds that the bulk of the goods was 
purchased on the 27th of July, and it was not till the 28th 
that the pursuer called a meeting of his creditorat, and he was 
not sequestrated till the beginning of September: Finds Ihat 
where bankruptcy supervenes, a party who is both a creditor 
and debtor of the bankrupt is entitled in the ordinary case to 
compensate his debt to uie bankrupt by the latter^s debt to 
lum, and if Uiat be the larger of the two, to rank for the 
bsianne: Finds that in the present instance the pursuer owed 
the defender, on the said 27th July, the sum of £187 Is 2d, 
and the price of the goods then purol'i\s6d being, lees discount, 
£132 6s 9d— left a balance of £54 14^ 5d due to the defender 
if the latter was entitled to compensate, and in the circum- 
Btanrfw above set forth: Finds that he was entitled to do so: 
tlnds, second and uparaHmf that the defender claimed and 
ranked on the above footing for said balance on the pursuer's 
flequestrated estate, as instructed by the affidavit and claim, 
JHo, 8/12, the pursuer entered the defender as a creditor for 
the said balance, or, at least, a balance of £50 19s lid, after 
debiting him with the price of the goods in question, al- 
though the pursuer at the same time avers in said state 
Opage 23,) under the head '* Reducible Preferences,'' that 
''the goods were purchased on the distinct statement that 
they would on no acc(junt go against contra:" Finds that, 
before sequestration was awarded, the pursuer, as is in- 
KPtruoted by the «o|^ circular, dated 13th August^ in No. 
224, offered a composition of five shillings in the pound, on the 
footing that none of the alleged preferences obtained by his 
creditors should be reduced; and the offer was communicated 
to the defender, as a creditor to the above amount, and the 
defender accepted the offer: Finds that the said offer, not 
liaving been carried through, and sequestration having been 
taken out, the pursuer, at the statutory meeting held on the 
^th Septemb^, offered a composition of 4s 6d in the pound 
"on all debts due by him at the date of sequestration of his 
aatate," and the creditors present, having resolved that the 
offiar ihould be entertained, the same was communicated to 
the defmider by the circular No. 19/2: Finds that an abstract 
of the pursuer's affiurs, as the Sederunt Book instructs, was 
laid bemre the meeting at which the said offer, made in refer- 
enoe to said abstract, was entertained, and acopy of the abstract 
Is a"n'^?r«**l to said circular: Finds that under the first item 
headed "Liabilities,'* "To sundrv ordinaty creditors, £5258 
Ids 9d,'' the said balance due to the defender, after deduction 
of the price of the goods in question, is included: Finds that 
jBflither in the offar itself, nor in the said circular, was any 
Botioe given of any objection to the defender's dautn, as stated 
luid ranked for by him: Slnds that it is enacted by Section 
143 of the Bankruptcy (Scotland) Act that "neither the bank- 
rupt, nor his successor offaring the composition, nor the 
oaotioner for the composition, shall be entitled to object to any 
debt winch the bankrupt has given up in his state of afiSurs as 
doa by him, or admitted without question to be reckoned in 
the acceptance of the offer of conmoBition, nor to object to anv 
aaouiEity held by any creditor, vaium in the offer of oompou- 
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notice in writing given to the creditor in right thereof : " Findi 
that, in the absence of any such notice, the composition con- 
tract, to which the defender abstained from stating any objec- 
tion, was equivalent to a judicial agreement in which the 
defender was recognised as a creditor for the said balanoe, and 
the pursuer is barred, penonali exeqUume, from now main- 
taining that the defender should have ranked for his whole 
debt of £187 Is 2d, and should be still held liable for the price 
of the foresaid goods as a specaal transaction (see, in particular, 
as dearly estabUshing (his principle, Thotiuon, Ist December, 
1841, and Adam, 24th December, 1842): llierefore, and on 
both the above grounds, sustaina the defences and ansnilrifa 
the defender: Finds thfs pursuer liable in expenses, allows aa 
account thereof to be given in, and remits the same to tha 
auditor to tax and report, and decerns. 

Note. — On the first part of the case the evidence is some* 
wbaA contradictorv; but, on the whole, it seems only to 
amount to thii^ that the defender knew, on the 27th July, 
that the pursuer was in difficulties, but was not aware that 
he would be obliged to stop, and that he agreed, as he himself 
admits, to pav for the goods in cash after the usual period o£ 
about a month's credit. Bat that he came under any expresa 
obligation not to plead compensation in the event of the pur* 
suer s bankruptoy is not even averred by the pursuer himself 
when examined as a witness. The pursuer says, — " I agreed 
to sell the defender the goods on the condition that they were 
to be entered in his own name, and that he was to give me 
£20 to account to pay my workers on the following day. 
Nothing farther passed, except that the defender agreed U> 
these terms.** The sale is not here sought to be reduced on 
the ground of fraud; on the contrary, ita validity is main' 
tsind.^ Ao, then, that the defender agreed to pay cash, his 
obligation to do so was at an end as soon as the pursuer be- 
came bankrupt, for such agreement could only be understood 
to be entered into on the supporition that the pursuer was 
able to meet his own counter liabilities. But even if this 
view of the matter should be demurred to with reference to 
the evidence adduced, the insufficiency of the pursuer*s case is 
established by the manner in which he dealt with the defen- 
der in reference to his composition off^. If he intended, aa 
soon as he was re-invested, to daim payment of the entira 
price of the poods, and to refuse to acbiowledge the credit 

g'ven for it m the defender's affidavit and daim, it was hia 
funded duty, both under the statute, and at common law^ 
to have given notice of such intention, that the pursuer mkdit 
have hH an opportunity of objecting to the ofier, fii« 
neglect to give notice is &tal to the present chum, even al^ 
though it had been otherwise stronger raan it is. 

Act, J. Naismith. AU. W. B. Faulds. 
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Landlord and Tenant— LeBfio-»Irritanoy--Act of Sede« 
runt 1756, sec. 5— Cautioner,— /n a lease of land a 
cautioner was given as security for fuyUment of iht 
stipulations. The tenant fell into arrears^ and an action 
was raised against him^ under the 6ih Section ojftite Act 
of Sederunt^ 1756, to ordain him to find caution for the 
arrears and ike fine foUounng crops^ on the cMegation 
that the cautioner in the lease was in different circun^^ 
stances from those in which he was when the lease waa 
entered into. Defence^ that caution had been already 
foundj and new caution^ under the Act qf Sederunti 
could not be dem an d e d r epeUed. 

Thb defender was tenant, under the purBuer, of tha 
grain and flax miUa of Brownynde and lands thereto 
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of the water of Calder as far as the pannier had right 
thereto conform to tacL 

This was a sammons under the fifth section of the 
Act of Sederunt, 14th Beoember, 1756, entitled **Act of 
Bederant anent Bemoyings,'' concluding that as the 
defmder had ron in anear of one fall year's rent, at and 
prior to the term of Martinmas last, 1861, he oaght tobe 
deeemed and ordained to find caution to pay to the 
pmsoer the som of £118 lis T^d sterling, being the 
arrears of rent due and payable by him for the said 
grain and flax mills, and lands thereto attached, and use 
oi the water of Calder, conform to two decrees in thfl 
pnrsaer's farour; and also to find sofflcient caution to 
pay to the pursuer the sum of £58 16b 7d sterling, being 
the half-year's rent to become due at Whitsanday next, 
1862, for crop and year 1861, an4 also for the four fol- 
lowing crops, viz.; From the said term of Whitsunday, 
1862, to the term of Whitsunday, 1866, indusiTe, pay- 
able at two terms in the year, Martinmas and Whitsun- 
^7) ^7 equal portions, beginning the ^^ term's pay<* 
ment at the term of Martinmas, 1862, and the next term's 
payment at the term of Whitsunday thereafter, for the 
first of said four crops, being crop and year 1862, and so 
forth yearly and termly thereafter fiv the said four 
crops; and, failing the defender finding such caution, to 
decern and ordain him instantly to flit and remore him- 
self, his ' wife, family, servants, cottars, dependants, 
goods, and gear, forth and from the said grain and flax 
mills of Brownyside and lands thereto attached, and to 
leave the same void and redd, to the effect that the pur- 
suer and others authorised by him may enter thereto, 
and peaceably possess and eigoy the same in all time 
ooming, with expenses, but only in the event of the 
defender entering appearance and oppoebg the condu- 
von of this summons and action. 

The defence was— 

(1.) The defender had a cautioner under the lease 
referred to, and the Act of Sederunt founded on did not 
apply to the case here — ^the tenant having a cautiotier 
already, accepted of by the landlord as sufficient for the 
whole period of lease. (2.) The landlord was not entitled 
to new or double caution unless he showed that the cau- 
tionerunaerthelea8ewasinsufficient,whichhewasnot. The 
cautioner had not been discussed, although threatened by 
the landlord's agents in a letter dated 27th December, 
1861, upon which no proceedings had followed. (3.) The 
action was premature, and, hoc stittUj incompetent and 
unnecessary, and should be dismissed with expenses* 
(4.) In any view, and in the event of the landlord being 
found entitled to insist on caution under the Act of 
8edemi|t founded on, the defender offered Mr John 
Mitchell, farmer. Wester Jaw Craig, Skmannan, as his 
cautioner under this action. 

The record was then closed, and thereafter the Sheriff- 
Substitute pronounced the following Interlocutor: — 

Havbg made avizandum with theprooen, TfmSa that this 
is an action at the instanoe of Mr Walker, aa heritable pn>- 
. prietor of the miUa, lands, and othen of BrownyBide againflk 
the defender aa tenant .thereiii, mider md in virtne of a tack 
between the parties^ dated 30th Janoaiy, 1856, and subaequent 
dates refecred to in the smunona; and alter nanrating that the 
teaant has run in azrear for one fall year's teat, ooodndea that 
the defender should be decerned and ordained to find caution 

: foi^ytoftopuisuscAssmof £U91UUid|Sstbsittoo\mt 



of aaid anean, as weD as snfBcieat caution to. pay the hal& 
yearns rent to become dae at Whitsimday next for crop and 
vear 1861, and also for the foor following oropa; and, nifing 
his finding such caution, that he ahonld be deoened and 
(Mcdained inatantiy to flit and remove: Finda that the poniur 
has not prodooed the tack founded on by him, but that it is 
averred by the defender, and not dispatod. at the debate by 
the ponmer, that said tadc is executed by the defender irifth a 
cautioner for payment of the rent during the whole period of 
the lease, and that the puxsuer has taken no atepa against the 
oautioner for enforcing payment of his obUgations as cam t ioafl r 
therein: Finds, in sroh curoumstanoes^ aiul in poant of law, 
that the defender, having already found caution to the satis* 
feotion of the pursuer, tmtt it is inoompetent for him to avail 
hinisdf of the provisions of the Act of Sederunt founded Qa, 
or to apply to the Judge Ordinary to ordain the defeDdar ta 
do what he haa aheady done: Therefore, auataina the defenoM^ 
assoilzies the defender from the oonwlnsions of the sununoBs: 
Finds the pursuer liable in expenses, allows an account of the 
defender's expenses to be given in, and, when lodged, remiti 
the same to the deputendsric of Court (as auditor) to tax and 
report^ and decerns. 

Nora.— Hus ^plieatian is a somewhat peculiar one in ths 
circumstances. The fifth section of the Act of Sederunt pro* 
vides that if a tenant shall (Ist) run one fuU year's rent in 
arrear, or (2d) desert his poss e s si on, action may be raised 
before the Judge Ordinary, who may decern him to find caa* 
tion within a limited time, first, for arrears, and, aecoiid, for 
the rent of the five succeeding crops; and, on fiiUnre, decern 
him to remove. 

The Act^ therefore, obviously was intended to apply to the 
case of a landlord who had no security and no cantimier ibr 

Ebyment, either for arrears or of future rent. But when tbs 
ndlord has taken the precaution to have a oautioner bound 
alouff with the tenant ro him in the lease itself, it seems 
eqtuuly obvious that he has got all which he was entitied bj 
the Act of Sederunt, and that he cannot call upon his teoanfe 
to find cautioners to his satisfaction ad imjimlwt^ In shorti 
the tenant has already done aU that the Court oould have 
ordered him to do if no caution had already been found. 

This Interlocutor was appealed. Meantime the de« 
fonder was sequestrated, and an order was naoved for 
and granted for calling the trustee, that, if so advisedi 
he might sist himself in the action. Having sisted him* 
self, the Sheriff, Sir Archibald Alison, pronounced tha 
foUowing judgment :«^ 

Having heard parties* proeuratofs under the punOer'i 
appeal upon the uiterlocutor appealed against^ aiul whole 
orocess, Finds that the present is an action of ''Bemoving,* 
founded on the Act of Sederunt, 14th December, 1766, ooi^ 
duding that the defender should be deoeined and ordained to 
find caution to pay to the pursuer, the proprietor of the voSOm 
and lands libelled on, the sum of £118 lis lid as tiie anean 
of rent due and payable for the mills and lands in question, at 
and prior to the term of Martinmaa last^ 1861; and also to 
find caution to pay to the pursuer the half-yearns rent to 
become due at Whitsunday, 1862, for crop and year 1861, 
and also for the four foUowing crops; and, foiling las findfaig 
such caution, that he should 1^ decerned and oidalned to fiit 
and remove from the subjects of the tack: Finds that although 
the tadc is not produoed it is not denied that it bears date 
80th January, 1856, and subsequent dates aa oondeaoended en 
in the summons, and it is not disputed by the pursuer that 
the tack was executed by the defender with a oautioner for 
payment of the rent during the whole period of tiie lease, but 
it is alleged by the pursuer that that cautioner is in difoetft 
droumstances fh>m what he was when the lease was entersd 
into, and that although applied to by the pursuer's agenta for 
the arrears of rent due, he refuses, i^ least delavs, to pay the 
same, and Lb now ninety years of age; and also that the defon- 
der, the tenant of the subjects, is insolvent, and that the whoEa 
effects upon the farm and at the mill have been sold ofi: Finds 
that it IS not denied by the defender on reoord that he ia a 
ftiU yearns rent in arrear, and that he merely pleads in defooes 
that the Act of Sederunt does not apply to the prsssnt chm^ 
seeing the landlord already has a oantionar for the real 
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tioDfir befove i^pplying for judicial caution under the Act of 
Sederunt: Finds, in r^rence to that plea, that the same is ill- 
foundedy and that it is immaterial whetiier there was a cau- 
tioner for the rent under the lease or not, if, as is alleged by 
the pursuer, and not denied by the defender, there la a f oU 
jrears rent in arrears; and Finds, ieparatimj that the landlord 
IS not bound to discuss a cautioner accepted of as cautioner <tx 
fears ago, but who is now alleged to be unable to pay, before 
applying to have the defender, the tenant, ordained to find 
juaio&al caution for the rent, in terms of the Act of Sederunt 
founded on in the summons: Therefore, alters the Interlocutor 
oomplained of, repds the defences, and orduns the defender, 
witlun ten days from this date, to find caution to the Batisfao- 
Hod of the derk of Ck>urt, in terms of the first condusion of 
the BummoDB under certification, and appoints the process to 
be re-transmitted to ibe Sherifif, at the expiry of said period, 
tp pronounce fiurther, after it is seen whether caution has been 
found or not» and to dispose of the question of expenses. 

Aa. J. M. Stul. AU. a, Y. Boss. 



14th Avoubt, 1862« 

SHERIFF COURT, PERTfl. 

(Mb SHmn* Babclay.) 



M,P.^ W. S. SouTAs and Others v. John "Psrqvbos 

and Others. 

Husband — ^Wife. — Donation by husband revoeahle after 

wi/e^e death, 

A HUSBAKD and wife agreed to a separation. The bus* 
band granted an aariguation to the wife of a lease of a 
fiEtrm, with all the stock and effects thereon. The wife 
carried on the fianu imtil the expiry of the lease, and 
disposed of the stock and effects. After a number of 
years, during which the spouses lived separately, the 
^rife died. The money which stood in her name was 
bbdmed by her nearest in kin, who obtained themsdyes 
decerned her executors. The husband claimed the same 
fund, and in a multiplepoinding the husband was pre- 
ferred by the annexed Interlocutors:— 

Having advised the closed record, and the daimaats Far- 
quhamons having dispensed with a hearing, and parties having 
been heard on the previous process, involving the same issue, 
^Fbids it admitted that John Ferguson was husband of Cathe- 
rine Farquharson or Ferguson: Finds that by the deed of 
assignation, Ko. 7 of process, granted by him to his said wife, 
be £d not renounce his jub fna/rUi, or any other claim or right 
be had as her husband: Finds therefore that the property and 
•flbcts foiming the fund* in maUo, being at the time of the 
.wife's death in her name or possession, was the property of 
the husband, and that her next-of-kin cannot dium the suoes- 
■ion thereto, as if she was an unmarried woman; therefore, 
Finds the nominal raiser liable only in once and single pay- 
ment of the admitted fund ta medto, under deduction of the 
• «xpeo8es of bringing the action as the same shall be taxed; 
|»refei« the claimant John Feiguson to the said fund; repels 
the claim of the executors of Catherine Ferguson; decerns in 
fiivour of the former against the nominal raiser: finds the 
mooessful claimant entitled to expenses from the unsuooeesful 
claimants^ and remits the aoooont thereof to the auditor to tai^ 

flBEld OflQAIDS* 

' Koa.— To sustidn the chum of the executors would be to 
^ve the deed of assignation the force of a decree of divorce 
'fianlving the mairiaffe and extinguishing the mutual rights 
of the spouses. The deed was one dearly revocable by either 
party. The one at any time could have called on the other to 
oobaoit. Had the husband pie-deceased, leaving property. 



husband's creditors or those of the wife, or purchasers from* 
her, are questions which have not arisen dunog the lifetime 
of tiie parties. But now that the marriage is dlsflolved by the 
death of the wife, the property, with all its fruits, reverts to 
the husband. Ilie soticitor for the executors pled that the 
assignation was onerous because of the obligation to ]pay the 
rents. But it is clear that the payment of rents was just the 
oo-relative of the right to the fruits; and had the rents not 
been paid by the wife, the husband would still have been liable 
to the landlord. 

On an appeal the following Interlocutor was pro- 
nounced: — 

"^-^e Sheriff having considered the appeal for the claimants 
Bifcert and Elspeth Farquharson, and whole process, dis- 
misses the appeal, affirms the Interlocutor appealed from, and 
decerns. 

NoTS.— The Sheriff concurs on the grounds of judgment as 
explained in the Interlocutor appealed from and relative note. 

Act. ■ AU. 

^t » 
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|Im asrignation. It appeared designed, so long as parties chose 
io lire separately, to reDeve the husband of the ahmony of the 
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Peter Campbell v. Hugh M^Connell. 

Interdict — Sale. — Interdict was craved at tJie instance of 
a father against a poinding and threatened sale of goods 
by a creditor of his son^ on tJie aUegaiian that the goods 
were the father's. On a proof held that the goods were 
(he sorCs^ and irUerim interdict recalled, 

WtLUAH Campbell, carter in Partick, was a debtor of 
the defender, Hugh M^Connell, against whom he had 
obtained a decreet. Upon that decreet he poinded a 
horse and cart in the actual possession of his debtor, and 
used by him in the prosecution of his trade. Thereupon 
i?eter Campbell, frttiiier of William, presented a petition 
for interdict against the sale, on the averment that the 
horse and cart were his property. The possession and 
use of the horse and cart by the son was not denied. It 
was alleged, nevertheless, that they were the property of 
the father, and a proof was allowed and led. Thereafter 
the Sheriff-Substitute pronounced the following Inter- 
locutor: — 

Having heard parties' procurators on the oondoded proof 
and whole cause, and made avizandum, Finds, for the reasons 
expressed in the following Note, that the pursuer has foiled to 
prove that the white hone and cart in question belongs in 
property to him, as is alleged in the petition; therefore, sus- 
tains the defences, and recatls the interim interdict: Finds the 
pursuer liable in expenses, allows an account thereof to bo 
lodffed, and remits the same to the auditor to tax and lepoc^ 
anadecems. 

NoTi.— The Sheriff-Substitute is of opinion that the ciroum* 
stances proved evince a plan on the part of the pursuer to pro- 
tect the effects of his son William from the diligence of his 
creditors. The pursuer is an old lame man, who, till about 
three years before institution of these proceedings, resided at 
Balmore, near Campsie, supported pwUy by w<»king as a 
labourer, and partiy by his children. He left Balmore, and 
came to reside with his son William Campbell, at Gilmorehill, 
in the neighbourhood of Partick. This son was a carter, and 
earned his living by carting coals and other jobbing employ- 



Iho widow could have claimed her jtu relicti notmthstanding*; 'ment. The pursuer assisted about the stable, and was main 



tained gratuitously. William Campbell was in peounisry 
difBooltns^ and small debt decrees had been obtained sgidast 
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•nuKig oihem the defender held such a decree. In conse- 
quence of this, his name was removed from a van which he 
first drove, and there was substituted " W. & S. CampbelL*' 
But in August, 1858, a white pony and dose-bodied cart was 
purchased firam Mrs Dempster, a widow in Partick, at the 
price of £4. This is the pony now in question; and the cir- 
cumstances connected with the purchase and eventual owner- 
ship, as shown by the pursaer's own proof, are these: — 
Wuham Campbell's step-daughter, a young woman who lived 
in fiunily with him, was desired to make the purchase in her 
name. She says she was asked to do this both by her step- 
lather and Samuel Campbell, another son of the pursuer; bat 
it was from the latter she got the money to pay the price. 
William Campbell, however, was present when the purchaM 
was made. The pony had been at this time already a month 
in William's possession— on loan, as is stated. The oaii 
was got^ and immediately both pony and horse were taken 
possession of and used by WiUiam Campbell in the proeeoa" 
tion of his ordinary employment; but his ^tepnlaughter's 
name was put on the cart, because, as she explains, " he was 
involved in debt.** He continued to work the horse and 
cart; but the cart being old, in about a y^r afterwards it 
became necessary to provide a new one. William in cona» 
qoence bought an axle and wheels from the witness Watson, 
for the price of which he gave an obligation in his own name, 
but the amount he has not paid; the cart-body was made by 
Mr Kennedy in Partick, whose account William pud. This 
new cart the latter used as he had done the former, and he 
has continued to use it ever since; but on it, and for the 
first time, the pursuer's name was put. This is the cart 
forming part of the subjects in dispute. The pursuer at 
Whitsunday, 1859, left William's house at Gilmorehill, and 
kept a shop for the sale of delf and crystal wares in Russell 
Street, in which he also resided. He states this shop be- 
longed to his son Samuel; but after nine months' occupatiooy 
the business being unsuccessful, it was given up. Six months 
before this William removed with his wife and family from 
Gilmorehill to a house in Anderston Street, Partick, taking 
with him his furniture — and the pursuer, on leaving the 
delf shop, returned to live with William, and be has resided 
with him ever since. There is a small <M)al ree at this house, 
wUch the pursuer keeps, and coals are retailed — and this 
was the state of matters when the poinding sought to be 
hiterdioted was executed. Now, the pursuer contends that 
the pony and first cart were bought by his son Samuel, and 
were his property — ^that Samuu intended to hawk china and 
delf ware with them — but a month or two afterwards he 
altered his mind, and made a present of both to the pursuer. 
The pursuer and his sons Samuel and William support this 
•tory. Its improbability, however, is so great, and it ia so 
completely contradicted by the other laots in the case, that 
tiie Sheriff-Substitute discredits It. Samuel, the alleged 
pmchaser, was neither a carter nor a dealer in delf ware; 
at that time he was a journeyman fleeher in his brother 
Boberf B employment, and he has been travelling as an 
Bsnstant in the Ordnance Survey since the begimiing of 
1861. His evidence is inconsistent with the testimony of 
others, and is not very satisfactory in itself. Thus, he gives 
no ezplanatiQn ficom what source he obtained the money — 
and he states the amount of the purchase prioe as £8, and 
the seller, Mrs Dempster, depones that the prioe was only 
£L He says the horse at the time of purchase was at grass. 
WiUism depones he was then working it, and had done so for 
ft month before; fbrther, Samuel eiplainii that he had pre- 
viously seen neither the hora^ aor cart, and was not present 
when the puvdhase was efieeted, and he assigns no reason for 
directing that the pony and cart should be bought in name of 
WillianTa step-daughter. If William was in <^ulties, and 
hfkd reason to disguise the transaction, there was no such 
feaaon in Samuel's case. Then Samuel acknowledges that 
wbsn he made the present to his father it was unwitnessed 
6y any on»— that he aid it as a means to enable him to earn 
ft sabsiBtenoe, although it is manifest from the evidence that 
the pursuer neither could work the pony and cart, nor was it 
•ver intended he should. To obviate the effect of the £EU}t 
that WiUiam had been using the property throughout, the 
pmsiier says that this was done on his emplovment, that Wil- 
Uam had become dependent on him, and that the house m 
whiob they live is rented by the pinuer; and without donbt 
Hban are tax tnd rent reoupti m prooen beving the pur- 
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confessedly had not a shilling of his own, and he rended 
from charity at Gilmorehill in Williun*s house; and it is in 
evidence that the Partidc house was taken and oocupied by 
William six months before the pursuer rejoined him there; 
the whole earnings from the pony and cart have been re- 
ceived and spent by William as he chose; and that in repair- 
ing and renewing the cart, and otherwise dealing witii botli it 
and the pony, he exercised unequivocal acts of ownersifaip, and 
was regarded as proprietor by his neighbours and others. The 
conviction is forced on the mind, thenfore, that the pnrnhaim 
by Samuel and present to the pursuer was a meredevioet» 
cover the defender's debtor from the diligence against faim. 

This Interlocutor was appealed, and after heariog 
parties* procarators, Sir Archibald Aliaoa pronoaiiQed 
the following judgment:— 

Having beard parties' procurators under the puivaer'a 
appeal upon the Interlocutor appealed from, proof adduced 
and whole process, adheres to the Interlocutor ror the maun in 
stated by tiie Sheriff-Substitute, and those in the following 
Note, and dismisses the appeaL 



NoTB.-'What principally weighs with tiie Sheriff in affimi- 
ing the Interiocutor in this case is, that the pursuer, the htiaet 
of the debtor against whom the diligence was used, is an old 
man, stated to be seventy-four yean of age, who had nerer 
been bred a carter, and knew nothing t^tever about the 
business; but had formerly been a day-labourer, and latteriy, 
for some years back, had been entirely supported by oonirib»- 
tions from his family; that his son William, agauiat whom the 
diligence was used, was a carter — ^had a fonner horse and cart 
on which>'his own name was painted; but that, having fallen 
into difficulties, that horse and cart were sold, and the ana 
now in question was bought in its room, on which the lather's 
name was painted; that the money for the purchase of thia 
latter horse and cart came from a step-dao^^iter of WiHiaia'i^ 
and who lived with his father, and no aooount is given of hadt 
she or any one else got the money to make the purchase; and 
that» immediately thereafter, and during the last four year^ 
they have been worked entirely by tiie debtor WiUiam, witli* 
out his renderiug any aooount to lus father of the profit v^iidi 
they earned, but mesreij giving him what William chose far 
his aliment. These firsts too dearly indicate that ooUusion, 
inter eonjunetot, to defisat William's creditors, whioh the 
Sheriff-Substitute has deduosd fkom anion minote 
of the evidence. 
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A. F. C. Waddsix v. MiJK k Htremou 

» 

Master and Servant — ^Contract of Hiring. — A warehouse* 
man and traveller entered into a written contract of 
servkeyfor which he was to receive " a salary of £100 
per annumJ** Having been dismissed before the end of 
his engagement^ on the allegation that there was nofixeH 
period^ hut that its duration was <U the pleasure of ike 
parties^ in an action for the recovery of the year's 
salary-^Held, that the terms of the contract were for a 
year^ and no proof of the custom of trade could hfi 
allowed to control diese. 

The pursuer entered into a written agresment with tha 
defenders in the following tenns:-^ 

"Olasgowi 26th Not., 1861« . 
**6entl6ineti| 

«<I herein agree to • salsiy of AlOO p«r 
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"But should I be required to travel, that 107 aalary 
will be £120, irom that date. 

*^I am, etc., 

"A, P. C, Waddbll." 

Which offer was accepted in ttie following tenng:— 

^'Glasgow, S6th Not., 1861. 

••MrWaddell, 

"Sir, 

<< We hereby agree to the annexed, 
"We are, etc., 

"Main k HuirrsB/' 

The ptmraer was a warehonseman's asmstant or 
trsTeller, and the defdndera were warehousemen or 
merchants in Glasgow. The defender was dismissed 
from his employment about 5th April, 1862, without 
any cause aasigned; but he was offered his salary up to 
the date of his dismissal. He now raised this action for 
payment of £120 sterling, the cumulate amount of 
salary for one year, at the rate of £120 per annum, 
from Ist December, 1861, till 1st December, 1862, under 
deduction of certain sums paid to account. In terms of 
the alternative in the offer, the pursuer had been required 
to travel, and did travel for the defenders until his 
dismJBRal. The defence was as follows: — 

The defenders^ procurator stated the defence to be a 
denial of the engagement alleged by the pursuer, as 
regards its duration, and averred that the engagement 
BO entered into did not, according to its sound construc- 
tion, contemplate an engagement for any fixed period, 
but only during the pleasure of the parties. 

That, according to the custom of the trade of wholesale 
warehousemen in Glasgow, and of the defenders* estab- 
lishment in particular, unless otherwise specially stipu- 
lated, it is the practice to eugage persons holding such 
mtuations as the pursuer during pleasure — the engage- 
ment being terminable on a month's notice by either 
party, and that imder such engagements as the joesent. 
Averred also that the pursuer received a month's notice 
of dismissal on or about the Ist March, 1862, being a 
month prior to the date to which the defenders are will- 
ing to pay his salary: That the payments made to the 
pursuer while in the defenders' employment were paid 
to, and received by, the pursuer on the footing of the 
engagement beiog as above averred, and, in particular, 
the payments subsequent to the said notice of dismissal 
were so paid and received. The balance of wages due to 
the pursuer amounts to £1 9s 4d, which was tendered to 
him before this action was raised, and is now consigned 
in the hands of the Clerk of Court. In any event, the 
salary claimed is not yet due or demandable, and the 
pursuer, if successful in his daim, is bound to give credit 
for any salary he may earn, or to return to the defen- 
ders* employment if required to do so. 

The leeord having been closed, and parties' procurators 

beard, the Sheriff-Substitute pronounced the following 

Interlocutor:— 

HftviDg heazd partieB* procoratora on the dosed record, be- 
fore farther answer, allows the defenders a proof of their aver- 
ments that, at the date of the agreement libelled, it was the 
ctiatom among wholesale warehoosemen in Glasgow to hire 
their traveUers during pleasore-^the contraot b«iog tefuin* 
able on a month's notice: Aflown the pursuer a ooiijanct 



proof, grants diligence at the instance of parties respeotiveljf 
against witnesaeB and hayers, and oommissfon to any of the 
Depnte-Clerks of Court to take the deposits of havers, receive 
productions, certify exhibits, and to report forthwith, and 
appoints the process to be enrolled first Court day, that |i 
diet may be fixed for said proof proceeding. 

KoTa.^The oontraet in this instance was oonsliiiited by 
duplicate missive, dated 26th November, 1861. The pumer 
addressed the defenders thus:— <' I hereby agree to a salary 
of £100 per annum, oommendng Ist December, 1861; httt 
should I be required to travel, that my salary will be £120 
from that date.'^ The defenders endorsed that writfaig with 
the words — *' We hereby agree to the annexed." Kow, fai- 
Asfinite and uncertain as oontracti of hirfaig are sometimei 
made, this seems to be one of the most inde&ite; fbr nettiiflr 
the nature of the services for which the pursuer was immedi- 
ately engaged are stated, nor the duration, and even the very 
beginning of the relation between the parties is left in misty 
doubt. The pursuer agrees to a salary of £100 per annmii, 
and then a commencement is to be made on 1st December, 
1861 ; but whether that means the date when the saluy shall 
begin to run, or when the pursuer should enter on his duties, 
whatever these might be, it is left to the discrimination of 
the reader. Ko doubt service and remuneration are usually 
oontemporaneous; but sometimes this is not so, as where tin 
master is not quite prepared to funuBh employment, but has 
secured the servant; or where an interval between hiring and 
actual service is otherwise unavoidable. Thus there is a 
stipulation that if the pursuer should be required to travel* 
that the sabry should rise to £120 « firom that date;** but as 
there is no date given, except the 1st December, 1861, in one 
view the missive would read that at whatever date the pur- 
ever was asked to travel, stiU he would be entitled to be paid 
at the rate of £120 from 1st December; and, in another view, 
and according to the astuteness of tiie critic, the increased 
salary would begin as from the time he commenced to render 
services as traveller. These strictures are provoked by tiie 
slipshod fashion in which such firequent and important con- 
tracts are entered into among oommeroial people, and when 
so framed are calculated, not so much to define the rights of 
the parties contracting, as to invite disputes between them, 
and in no instance is &b more consfrfcuons than in the present. 
Fortunately, some of the trouble attendant on the interpreta- 
tion of the agreement is saved by the conceded &ct timt the 
pursuer was received into the defenders' service at the very 
fitet as traveller, so that the salary of £120 was the appropri- 
ate rate from the beginning. The parties have themselves 
given character to the pursuers employment, tiie oontraet 
fiedls to be read as the hinng of a commercoal traveller; and it 
remains to be inquired whether that hiring is for a year, or 
during pleasure, as is respectively contended by the pursuer 
and defenders. The pursuer does not put his case uiati ao- 
cording to custom, or by ordinary rule of law, the hiring of 
a commercial traveller is a hiring for a year; but he lavs his 
action alone on contract for that period. The words m the 
nusrive relating to this point, on which judgment can be pro* 
nonnced, are these: — " I hereby agree to a salary of £100 
(£120) per annum, commencing 1st December, 1861." If 
these words could only mean that the pursuer agreed to a 
Bahuy of £120 a-year — which year was to oommenoe on the 
date given— then probably there could have been no room for 
caviL The defenders contend, however, and it is thought 
with at least equal accuracy, that the mention of a year was 
simply testative of the rate of salary, and the day of com- 
mencement was not of the duration of serrioe but of the 
running of salary. In this state of uncertainty it must first 
be seen whether there is any legal rule to determine the dura- 
tion of such service, and if not, is there any local or trade 
practice which the parties must be held to have had in con- 
templation when they contracted, which would fix the term 
of service. 

As &r as the Sherifi^-Substitute knows, there exists no lend 
rule in SIcotiand which can supply the want of duration of a 
contract of service of the description now in question. With 
perfect propriety the law has left that matter to the parties 
themselves; and if they have fixed no term, the hiring u held 
to be during pleasure; apparentiy preferring that oonstrootieQ 
to the neceulty of imposing a duration provision whidi the 
parties could ha?e intxoduced had they intended it> and whioh 
probably when engaging they did not mean. Bat this suffers 
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•KO0ption In the engngsments of oertoin cImms of Berrante. 
Thoi menial or domestio servants are held to be hired for half- 
ft-year; npper lervanti^ enjoying posilions of trust, sack as 
ov pts e ei i, managers, stewa^s, and grieves on eowUv etUMiA- 
UMfUi, are held to be hired for a year; the ratio being that 
'*'it is not to be thought persons in their sttnations of fife 
woold accept a ritnation from which they mi^t be dismissed 
At the Measure of th^ saperiors." {Hwmm Jkeuunu, p. 893; 
Tmi'a Juttiee voce Servant; 2 Pnuer'i Dom. M., 385.) Bren 
■ervioe of this class, however, is not without exception in torn, 
for bank managers and other important tovm mrvanU have no 
presumption of a yearly hiring; these presumptions arei the 
embodiment of a general practice, which m the case of servants 
of this description is not so uniform as to establish any rcAs 
in their &vour. Henoo it has been held that thdr engage- 
ments ac6 during pleasure. 

. Again, "rttroZ tervanU toe presumed to be engaged for a 
year (during the revolution of the seasons), work or no work." 
{SelTi PrindpUa, 4th Edit., seo. 174). For the same reason 
.a gardener is presumed to enter on a yearly hiring. (2 Fraaa'i 
Mep., and oases there cited). The rule as to tia^ha is said to 
be undetermined; but the usual understanding is that the 
Jiiring is at pleasure, and this is consistent with the practice. 
(2 Prater, p. 886). Thus, then, in Scotland there is by no 
means any determinate legal rule to supply omissions.. In 
many oases; and even in these instances where a rule appears 
to be estabUshed, it is considerably affected by local custom, 
and the attendant circumstances in each particular engage- 
ment. As happens in the construction of sdl sinular penonal 
oonttacts, mudi must depend on what the parties at the time 
might be reasonably expected to have had in view. If it 
appeared, for example, from oonespondenoe anteceding t^ 
hiring, that it was intended the service should have been a 
tract of considerable continuance, the law fisTours the offU- 
■tmotion of a yeariy contract. So, in Mojfai t. Sheddan, 8th 
February, 1839, 1 Sess. Gases, 468 (new series), a ivior who 
had been engaged in writing, at the rate of £200 per annum, 
with bed and board, but not stating any term of duration, 
•and after entry was paid quarterly, was held hired for a year, 
the contract being for the educaJtum of the defender's son; and 
the Court was of opinion that this necessarily implied knd 
held out employment of considerable endurance. Then, in 
Armtbrmg ▼. BaiiiMdge, 12th November, 1846, 9 Sen. 
Gases, 29, the porsner— a gamiekeeptr who was engaged at the 
rate of £11 6s a quarter, as wages and perquisites, together 
with dwelling-house, firing, the keep of a cow, suit of clothes, 
and cart-load of potatoes— was held by the Court, oonridering 
his situation and these conditions, to be hired for a year. 
Other cases might be cited ii^th special incidents in the luring 
ftirly leading to the inference that the parties meditated a 
piokmged oontinuanoe of service, in whicha year's engagement 
was found to be the proper duration. 

In Eng*ft"*^ the rule differs materially from those, so &r as 
they can be called established, which prevail in Scotland. 
Domestic servants are held to be hired by the month. Clerks, 
and, in fact, generally speaking, all servants who are indefi- 
nitely engaged are uzuierBtood to be hired for a year. Mr 
Smith, on his treatise on MatUr aiid Servant, (1852,) thus 
states the law — <* Where no time is limited, either expressly 
or by implication, for the duration of a contract of hiring and 
service, the hiring is considered as a general hiring, and in 
point of law a hiiuig for a year. This role is applioable to aU 
contracts d hiring and service, whether written or unwritten, 
whether express or implied, and whatever be the nature of the 
service,** p. 41. The generaUty of the practice, therefore, 
renders precedents of this kind drawn from the English system 
of jurisprudenoe inapplicable to Scotland, and justifies Fraser's 
remark, that as the English presumptions are peculiar, 
(speaking of the hiring of clerks for a year) the decision cannot 
be quoted as any pnoedent to guide tiie practice in this 
country, 2 Dom. Md., 886. But even in England, Smith 
says the rule is not inflexible, "and does not apply where the 
contract oontuns stipulations inconsistent with the application 
of it, or where from some well-known custom upon the subject, 
the parties may be considered to have contracted with reference 
to such custom, and thus to have excluded its appUoation*" 
p. 42. So Hertslee^ in his work on Master and ServonU, 
(1850)^ page 2, says — "The presumption that a general hiring 
for a year may be rebutted by evidence, showing that such 
was not the intention of parties, and in all cases it is a 
quflstion for the jury." After aU| then, whatever rules 2aay 



have been farmed and applied either in Sootlaad or in Sngted 
oonoendng the duration of a oontcact of service, they mmj be 
contradicted by the drcumstanoes attendant on the hiring, or 
by the custom of the particular trade,'which the parties must 
be^ hdd to hare in view when engaging. One case of a 
somewhat appropriate description may be noticed as shivwijig 
that custom affiwts the rule of general hiring in Engiaad. - A 
oommeroal traveller instituted an action for wrongful diMniimB l 
before the expiration of a year, in which action it was prnxrad 
that by the usage of trade a yeariy hiring of a person in ai^ 
a oapadlj might be put an end to by three months' notlee; it 
vras hel<^ tMrefore, that tiie allegation in the pbiAtifl% 
deolaration of a yeariy hiring was improper— ife/yncr ▼, 
BolUm, 9 ExdL Hep., 513; Spike and Cla^fdcm on MeuUt 
and Servant, (1855) p. 67. 

At the debate in the present case, the purraer eontapded 
that in lus hiring there was a stipulation for a certain me^^rf 
per annum distinguished from a hiring at the rate of a eertaia 
salary, the terms used gave force to the view that hie e&g!Bg^ 
ment was yeariy. But the Sheriff-Substitute is not mwi 
moved by the form of language of a missive conceived in the 
loose manner in whioh too frequentiy sodi doenmenta are 
framed. He cannot suppose that tiie oontnMsting partke trere 
acquainted with the efibct of the subtile distinction here oo^ 
tended for, and which is sometimes attempted to be drawn 
from the particular term of a sentence, or the use of a genend 
phrase in these writings, instead of the more'eteet vrards 
which ou^ht always to be introduced. WhsA seems bes^ 
however, is to ascertain^ if possible, what the parties tiwm- 
selves intended when they wrote the misrives, and henoe, as 
they have not expressed their meaning, the Court is itM^^^Mi^ 
to accept proof of what other parties in the same trade mean 
when ther enter into similar contracti. But the expnssraa **^ 
salary of £120 per annum," as contrasted with a salaiy at 
that rate, is an unsafe guide to the intention of parties en 
this subject, and is not a true medium of determining it. ^ 
much by the year conveys the idea alone of scale, by whidi 
remuneration for the services to be rendered as fixed whatever 
may be their duration, and imparts nothing diffinent from the 
phnse at the rate of so much a-year. Had the t 1[HiibhIsh 
been a salary of £120 for the year, a good deal nd^t have 
been said for the pursuer^s argument; but if the words require 
variation, to give efficacy to the pursuer's reasoning, then H 
is improper to accept tiie inteq^etation of the one party 
rather than the other. I^raser, on the topic adverted to^ haa 
these remarks — "It has been said that where a servant 
engages at so much per week, month, half-year, or year, the 
contraot is-oonsiclered to be a contract for a month, year, 
half-year, or a year accordingly," per Lord M'Kenaie in 
Mcffat V. Sheddan, eupra. "But this is doubtful, for it hw 
been laid down that tiiough the wages should be rated at ao 
much a-year, the servants are notwithstanding presumed to 
be hired for six mcmths only if such be the usual time* — 
JSdTa Prin, s. 174; !PaW$ Justice, voce Servant, And in one 
case the Lords were "of opinion that although in luring 
servants it is usual in Scotland to compute their wages at se 
much per annum, yet it is understood that servants are not 
hired for the year, but for the half-year, unless it is otherwke 
bargained."— ^im2 t. J)9n, 1799; 5 sup,, 514, JHe, 91-8^; 
SiMs, 889. The rule appears to be, that ''the mere circum- 
stance of rating the wages at so much a-year will not overcome 
the presumption that it is so for halfa-year when such ia the 
usage of the phuse, or in regard to the particular kind ol 
service, 2 Don. Bel,, 384. 

Still, the Sheriff-Subetitute has allowed a proo^ before an- 
swer, that it may be made appear what exposition practioe 
gives of the contract in question, and at the close it wiU be 
open to the pursuer yet to show, if the defondera should f^*}^ 
why his agreement, without an express term of dumtioa, 
should be construed as for a year. Hie defenders will of 
course understand that the proof which they have undertaken 
must be, not of the opinions of warehousemen and traveilen^ 
but of instances constituting practice, and so generally nni. 
form as to constitute a rule. Bespecting the plea tKy| i^ 
any view prospective salary is not doe^ and cannot be aued 
for, as is done in this action, the Sheriff-Substitute reserves 
his decision. It might probably have been better if the 
pursuer had sued for danoffes for breach of the oonteaet of 
hiring, because^ striotiy spealdng, salary can onlv be rwMiv^d 
for services rendered. See 2 Fraser Dom. £el,f p, 4A^; 

Smith pn Ji9^ ami Semmi, pp. 94-100. 
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Tkis Interlocator was appealed; and, after a hearing, 
Sir Archibald Alison pronounced the following jadgment: 

Haviiig heard parties' pnonrators under the pnrtaer^a ap- 
peal upon the Interlooator appealed againity and made avizau- 
ftum, and considered the doaed reoord, productiona, and whole 
process, Finds that this is. an action !br wages or salary alleged 
to be dne to the porsaer under a written engagement entered 
into with the defenders on the following terms, which is dated 
26th November, 1861:— <* I hereby agree to a salary of £100 
per annun, commencing let December, 1861, bat should I 
require to travel, that my salary will be £120 from that date,*' 
which was agreed to by the defenders in these terms; — ** We 
liereby agree to the annexed:" Finds it admitted by the 
defenders that the pursuer was dismissed from his service as 
libelled, bat it is averred that^ by the custom of trade, such 
eagagementa are for a month only, and wages on that footing 
were tendered to, and refused by, the pursuer: Finds that the 
uisnvee between the parties in tiie present case are dear and. 
explicit as to the amount of the salary, but do not absolutely fix 
the dmtrttea of the engagement, whether for a year certain, 
or for a short period, at the rate of £100 a*year: Finds, on 
this peint, however, that it has been decided that in an 
engagement at so much per annmn, the inference is that a 
year was the period of the engagement, Moffat v. 8ned- 
dtt», 8th February, 1839: Finds that the presumption of the 
engagment here beiog for a year is strengthened by the case 
bdiDg provided for, if the pursuer being required to travel for 
the defenders, that his salary is fixed at £120 per annum, (the 
Inference is that a year was the period of engagement), such 
travelling it may be for months or half-a-year: Finds that, in 
these ououmstancas, and more especially aa the hiring is for 
£100 per annum, commencing Ist December, 1861, and not 
•t the rate of £100 a year, the presumption » that the hiring 
is for a year certain: Finds, m point of law, that parties 
having set their bands to a written engagement, the import of 
which is dear, K is not competent to control or alter it by any 
•Uegsd custom of trade in holding such engagements to be for 
m shorter period: Therefore, and in respect the only defence 
proposed by the defenders is the alleged custom of trade, and 
the puxeuer's dtsmissal is admitted, and credit is given in the 
aummons for aU the sums alleged to be paid by the defenders, 
allecs the Interlocutor afipealed against, repels the defences, 
and decerns against the defenders in terms of the condusions 
el the Ubel, bat reserves to the defenders all competent action 
•t their instance against the pursuer for any moneys uplifted 
and not accounted for to them, or alleged misconduct on his 
part dmring the period of his service, which is not averred or 
aet forth in the record in the present action, and to him his 
defenoes there> against as aoconls: Finds the pursuer entitled 
to eipeosee, appoints an account tbeieof to be given in, and 
veodts the same to the auditor to tax and report, and deoema. 

Act, J, L. liAffo. " AU, PzTBB M'liBon. 
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The Gbbsnook Bistiixert Cot. v, Feteb M^Iztdoe 
and Mrs Mart M'Indoe, hia Wife. 

Huaband and TVifo— Sale— Parohafle. — Cireumttaneea in 
which a hushajid living separate from his wife, who had 
a separate business sufficient to support her, was never- 
ihdets held liable for an account incurred in connection 
with her own business. 

» 

Tbx pmaaen saed the defenden for £44 19b lOd, the 
price of one cask malt aqua, Bold and delivered by the 
jmrBoera to the defenders, the said Mrs Mary M^I^doe, 
«Dd retained and diapoaed of by her, with the oonsent 
And approval of the eaid Peter M^Indoe, her huaband, 

tioit Qt exprMi S9th defwdm witerod »ppii^Mpe| 



and both lodged minuteB of defence. The defiendex^ 
Mrs M'Indoe, pleaded— 

' Preliminary — ^That this defender was a married wo- 
man, and during coverture no decree, such as waaaoiight 
in the summons, could be granted against her. 

Merits^-Aji admission that the male defender obtained 
the aqua sued for, or at least the cash which was to pagr 
therefor, and kept it, and quoad ultra, a denial of the 
pursuer's allegations, except that this defender was the 
other defender's wife. The preliminary defence was 
held repeated. 

The defender, Peter M^Indoe, pleaded — 

A denial that the goods in question were fomiBhed to 
the present defender's wife, with his consent or approval, 
either tadt or express, or that this defender was liable 
in the price thereof or any part of it. Explained that 
this defender was, at the date of the alleged furnishings, 
and had been long prior thereto, living separate from 
his wife, who had a separate esta1)e of her own. The 
^icoonnt sued for was only one of a number of transac- 
tipna between the pursuers (who knew that the defender 
and his wife were living separate from each other,) and 
the other defender, Mary or M^Indoe, or 

between them, and Charles Jamieson, spirit dealer, 80 
StoboroBS Street. 
aiMary M^Indoe superintends or takes charge of a 
irasiness in the spirit trade at the premises 80 Stobcrov 
Street, which is conducted in the name of the said 
Charles Jamieson, for his behoof, or for the behbof of 
the said Mary M^Indoe, or fbr behoof of both jointly, or 
in certain proportions. In furnishing l^e goods sued 
for — ^if they were furnished, of which this defender has 
no knowledge whatever — ^the pursuers transacted entirely 
with the said Mary M^Indoe, or with Jamieson, and 
relied not on the pursuer's credit and reaponaifaility, but 
upon the credit and responribility of either the said 
Mary M'Indoe, or Charles Jamieson, or both. The 
goods, if sent at all, were sent to the foreeaid premises in 
StobcroBs Street, and the defender never heard anything 
of them until the preeent action was raised. With theee 
explanations the whole statements and conclusiona were 
denied. 

The reoord was then closed, and parties' procuraton 
having been heard, the Sheriff-Subetitate pnmounced 
the following Interlocutor:—- 

Having heard parties* procurators on the concluded proof, 
and whole cause, Finds, in point of Hact, that the goods sued 
for were ordered and received by the defender's wife, Mrs 
Mary Mlndoa, spirit dealer. No. 80 Stobcross Street^ Glas- 
gow, who, at and prior to the date of the transaction, lived 
apart from him, and carried on an independent business 
exdosively on her own account; and this state of mattem 
were known to the pursuers, and they had previously exe- 
cuted orders of hers, and had received payment from her; 
and, in these circumstances. Finds, in point of law, that the 
male defender is not liable in payment of the sum sued for: 
Therefore sustains the defences, and assoilaes him from the 
conclusions of the acdon: Finds the pursuers liable in ex- 
penses, and allows an account thereof to be lodged, and remiti 
the same to the auditor to tax and report^ and decerns. 

KOTX. — ^The male defender at one time served in the navy. 
Prior to ApAl, 1858, he resided with his wile; but in that 
month he purofaased the good will of a spirit shop at No. 80 
Stobcross Street, which m handed over to her, so that aha 
might maintain herself and only child of the maniags. T!hk 
defender went immediately afterwards again to sea In tlii 

VMNiAtllt iDKriai i«npk#| and WM •tatal At« BOttthi, Jl% 
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ratoiiMd And U^ed with lib wife for a ■faort ttme, and, on the 
oatbnak of the Bimian War, he was recalled to lerve in the 
Bavyi and was once more abeent from her. Ue eventually 
came home and stayed with her, amrinting in the business of 
her said shop; bnt in March, 1859, the defender pnrchased a 
■pint shop for himself in HiU Street, Anderston, wherein he 
has sinoe carried on business on his own behalf. He coo' 
tinned, however, to live with his wife till August, 1860. 
When they separated, Mrs M'Indoe, to protect herself against 
ibe chance of interference on the defender's part, got her 
biother^in-law, Charles Jamieson, to take in his name the 
Stobcroes Street shop which she had occupied. His name 
was also painted over the shop door. In hii name the spirit 
license was applied for and obtained, and in his name liqutMto 
were usually supplied to the shop. The defender from that 
time derived no benefit from his wife's business, and received 
Hone of the drawings. These she received and expended for her 
own benefit It is proved by the excerpts No. 8/2 and 8/3 
that, from 4th November, 1859, until the transaction in ques- 
tion, the defender's wife gave the orders to the pursuers' 
agents in Glasgow, which were fulfilled by the liquor being 
sent direct by the pursuers, invoiced to herself and to her 
■hop in Stobcross Street. For the goods so supplied she pei» 
sonally paid from the drawings of that diop. The defender 
likewise in May, June, July, and November, 1859, had trans- 
actions with tiie pursuers through the same agents, and he 
was then fuiuished with liquor by them for his shop in Hill 
Street, and for which he paid. He thereafter discontinued 
the dealing. The account affainst the defender and his wife 
was enterod separately in ma books of the pursuers' agent 
under their respective names. It is stated in the evidence of 
Mr Baxter, a partner of the firm of Robertson & Baxter, the 

?ursuers' agents, that he knew in the beginning of January, 
861, of the separation of the defender and his wife, and ^y 
oarried on business unconnected with each other, and in tliat 
knowledge he admits that he took the order from Mrs M'Indoe 
for the whisky now in question, and that it was invoiced te 
her by the pursuers. That whisky was sold in her shop, and 
■he received the proceeds. To her the pursuers, when pay- 
ment became exigible, rendered their account, and she made 
a partial payment of £5 of the amount. The defender knew 
nothing of the transaction till March following, when, by his 
wife's desire, the pursuers sent their account to him, and thus 
hmn. pressing him for payment. 

JNow it is dear that in ordering this whisky, Mrs Mindoe 
had no authority, either express or implied, to act for and 
bind the defender, her husband. The pursuers could ao^ 
have believed that she possessed any such authority; for 
throughout they acted on her responsibility alone, and not on 
the defender's, as they had done in their nimierous trans- 
aotions with her. She was known to stand in (he position of 
a married woman — being apart from her husband— conducting 
a trade in her own behalf independent of him, and that she 
was capable of binding herself and undertaldng business 
liabilities. Nor is the defender to be regarded as a non-con- 
tributor to his wife's support, as a reason for holding him in 
law liable for her debts. He purchased and placed her in a 
busineas which could and did support her; but this is not one 
of those debts for which failure to furnish aliment would make 
him liable in cases of necessary supplies for personal mainten- 
ance of his wife. A husband may become bound to third 
parties; but here the debt is quite dissimilar. 

It may be observed further, in oondusion, that the pursuers 
have let botii husband and wife oat of this action, although 
theV are undoubted creditors for the sum claimed; but that is 
their own fiiult. They associated the female defender in the 
action with her husband, but libeUed no personal grounds of 
lidi>ili^, and so ^uoocf her the action was dismissed; and with 
respect to the male defender the grounds of liability stated 
Mainst him are unsupported by proo( and are unfounded. 
HkBj must therefore resort, if they still desire to recover their 
cJbiOf to a new ■ommons against the female defender, liable 
in the actual &ot8 which they were prevk>usly quite cognisant 
o( and whioh may probably reUvantiy ■ upport action against 
fear. 

Tbia Interloeator was appealed; and, after a hear- 
ing, Sir Archibald Allion pronounoed the Allowing 
judgment:— 

^Ttsg hurt fuM inoeniMon^ nadir Ae puiMi' 



appeal upon the Interlocutor appealed from, and mada 
aviaandum, and considered the proof and whole proceaa-— 
Finds ihMA the action, quoad ihid female defender, nas been 
dismissed, which decision was acquiesced in by the pursQaca: 
Finds it admitted that the name above the door of the Stob- 
cross Street shop, where the defender, along with his wife^ 
carried on busineas as spirit-dealers, was, after August, I86O9 
Charles Jamieson, tiie female defcmder's brother-in-law, and 
that the spirit license was taken out in his name also^ and 
that the permits and invoices were also made out in that 
name, but it is alleged that under that name the male aad 
female defenders carried on boaineBS, and that both reaped profit 
from it: Finds that the male defender admits that he paid 
for the stock and goodwill of this Stobcroas Street shop, when 
he put his wife into it, and that he lived with her for eigfateen 
months after she so entered : Finds that he admits that firaaa 
October, 1858, till August, 1860, when he and his wife 
separated, he was maintained partiy firom the profits of tha 
business carried on in that shop^ along with his wife and child; 
and the female defender depones that she and her husband 
pud accounts due by that shop and the other shop which ba 
occupied himself, in HiU Street, Anderston, indiscriminately, 
after August, 1860: Finds it is not alleged or proved that tha 
male defuider took any steps, by advertisement or otherwias^ 
to warn the public, after separating from his wife, that be 
would not be responsible for any debts contracted by his wife 
for the bnaineas carried on by her in the Stobcross Street 
shop: Finds that in these cireumstanoes the male detader 
must be presumed to have been aware that the fanala 
defender, his wife, was still carrying on business altar their 
separation in the dbop in which he established her, and that 
she did so with his knowledge and consentb Finds that tiia 
male defender was direotiy Imeratui by the female defaidef^ 
whisky business, as it was it that maintained her, wlnia 
otherwise ttanU matrimonio she would have been a burden oa 
him after their eeparation, and he also got a loan of £50 from 
the female defender after the separation: ¥ioda, in point oC 
law, in these circumstances, that the male defender is respond 
sible for the debt sued for, the orders for which were given in 
February, 1861, although at the date of the orders libelled on 
he was living apart from his wife, and the orders for tha 
goods were not given in his own name, bnt by his wile; aad 
although it is proved that the pursuers, through their agsnt 
who supplied the goods, knew in January, 1861, of tha 
separation of the d«ender aad his wife, that they carried on 
business in separate shops unconnected with each other, and 
in that knowledge took the orders from his wife for tha 
whisky now in question, which was invoiced in her name and 
sold in the shop occupied by her; seeing the orders for it wara 
given only a few months after the defender separated from 
his wife, and had in the meantime taken no steps whatever ta 
certiorate the public in general, or the pursuers in partioote^ 
of their separation, and that he would ncTlonger be Itablo for 
the debts contracted by his wife : Therefore, and in respect^ 
there is no other defence stated against the action except the 
one now disposed 0^ alters the Interlocutor appealed from, 
repels the dcienoes, and decerns against the male defender in 
terms of the condusions of the libel: finds the pnraiMn 
entitied to expenses, of whioh appoints an aooonnt to do given 
in, and remits to the auditor to tax the same, and reporti msA 
decerns. 

Ad, J. FiBEBB M'LiBur. AU, J. B. Diu^ J. L, Lava. 



SdfH AoatlsT, 1862. 
8HBK1FF COtJBT, DtTMBARTON. 

(Mb SaBBOPF fiUHTBB.) 

R. D. M^Kkkzie v. Hekbt Fasksll. • 

Sequestration— Heritable Creditor— 2>e6t/tt»i tkindi^^ 
MailU and Doties^Landlord and Tenant*-Hypoiheo« 
'—An heritable creditor raised an action of maHU and 
duties^ to which he had called the debtor^ who had been 
made bankrupt and eequeetrated. Hit trtietee had tabrnt 
po$8e98ion of hie whole eetatee^ herOable and mov^hh^mm 
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' purehaged Ihe household Jumiture hack^ andj by an ar* 
rangement with the trustee^ were allowed to remain in his 
house. Founding on his decreet ofmaiUs and duties^ (he 
heritable creditor sequestrated ike bankrupts Jumiture 
under the Small Debt Act, Held^ — that latere was no 
tenancy; and that an heritable creditor, in possession 
under a decree ofmaills and duties, could not sequestrate 
a tenanfs effects as under the landlord's hypothec. 

The panmer was holder of a bond and disposition in 
secority, granted by the defender, over certain subjects 
in Dumbarton. The defender was sequestrated in 
October, 1861, and his trustee entered into poesesaion 
both of his moveable and heritable estate. He at- 
tempted to sell the heritable subjects over which the 
pursuer's bond extended, but failed. In December, 
1861, the trustee sold the defender's household furni- 
ture, which had been re-purchased by his friends, and 
by an arrangement with the trustee the furniture was 
allowed to remain in the premises, which the defender 
continued to occupy* by his family. Meantime, the 
pursuer raised an action of maills and duties, to which 
he called the defender as a party, designating him as a 
tenant. No appearance was made for the defender, and 
decree was obtained against him. Thereupon this seques- 
tration, under the Small Debt Act, was brought, in 
which the pursuer described himself as heritable creditor 
in possession of the subjects over which he held his bond 
and disposition. 

For the defender it was objected that the action was 
incompetent, because (1), The relation of landlord and 
tenant had never existed between the pursuer and de- 
iBtoder, and that it could only be in virtue of a right of 
hypothec in the landlord that the diligence of sequestra- 
tion could proceed; and (2), That according to the case 
of Railton, 20th June, 1835, the pursuer was not a 
landlord entitled to use the diligence of sequestration. 

The Sheriff took the case to avizandum, and there- 
after dismissed the action as incompetent, and added 
the following Note: — ' 

KoTS. — ^This 18 a ^e which, from the complicated facts 
Mid the questions of law involved, is unsuited for a decision in 
Hbe Small Debt Court; but the Sheriff is deterred from sending 
it to the roU of the Ordinary Court by reason of the unavoid- 
able expense and delay. 

The Sheriff sees reason to donbt whether there exists any 
case of tenancy here. But it is unnecessary for him to enter 
in detail into that question. Af(er fully considering the 
authorities, be has come to the conclusion that it is held to be 
law, that the cases of BaUt<m, 20th June, 1884, and of Sood, 
12th June, 1835, fixed the general doctrine that an heritable 
creditor is not entitled to sequestrate a tenant's effects as 
-under the landlord's hypothec, but that his competent course 
of procedure is by a poinding of the ground. When ihs 
Sheriff had occasion to consider these cases as involving 
doctrine merely, such was his opinion of their result, and he 
observes that the same opinion is stated in //. BelTs Cam., 
page 917| note A., 6th edition. 

Act. W. Babtie. Alt, J. Maoalbsteb. 



28th August, 1862. 

SHERIFF COURT, FORFAR. 

(Mb Shbbivf Gdthbh Skith.) 

Thk SoomsH NoBTH- Eastern Railway Compajht 
V. J. & A. Thomson, Arbroath. 

Raflway'— Carrier— Tolls.— il railway company having 



conveyed certain qiLuntities of timber as common carriers^ 
in addition to (he statutory toUs, charged a sum ^^/or 
the use of the railway. ^^ — Held, that the company were 
limited in their charges to those fixed by their Acts on M 
goods carried by them as common carriers. 
Raw and Manufactured GoodB.—'Held, that timber, pit* 
props, and railway sleepers are not "manufactured 
goods,** t?Mt phrase being always to be taken in a popu" 
lar sense, 

T«E railway company saed the defenders, timber mer« 
chotfts in Arbroath, for £172 3s Sd, due, as the company 
alleged, for the conveyance of timber. 

By the Railways Clauses Scotland Act (1845), the 
public are authorized to use all railways, with engines 
and carriages of their own, upon paying the railway 
company whose line they so use the amount of toll 
specified in the company's special Act. It is also pro- 
vided by the Railways Clauses Act that all railway 
cdi)apanies shall be entitled to act as common carriers on 
their own lines of railway, and shall be entitled to charge 
for the conveyance of goods and passengers any sums 
not exceeding the sums which they are, by their special 
Acts, authorized to charge for such conveyance. It is 
also provided by the special Acts of the pursuers that, 
with -respect to stone and timber, 40 cubic feet of hard 
wood, and 50 cubic feet of soft wood, shall be deemed 
one ton. 

The chief objections stated to the account by the 
defenders were— (1) That the sums charged for the oon« 
veyance of their timber greatly exceeded the rates for 
conveyance to which the pursuers were limited in their 
special Acts of Parliament; (2) That the pursueis had 
charged for the conveyance of their wood by actual 
avoirdupois weight instead of measurement, as specified 
in their Acts of Parliament, which about doubled the 
ambunt of their rates — a ton by weight being only about 
half-a-ton by measurement. 

On the other hand, the pursuers pled— (1) That when 
they acted as common carriers they were entitled to 
charge not only the rates allowed by their special Acta 
for the conveyance of the defenders' timber, but also the 
tolls therein idlowed for the use of their railway; (2) That 
they were not bound by their Actp of Parliament to 
charge by the measurement ton, but were entitled to 
charge by the actual avoirdupois weight; (3) That rail- 
way sleepers and pit props could not be classed as timber, 
but must be held to be manufactured goods, whereby 
they would be entitled to charge a much higher rate, 
nearly double, for their conveyance. 

The Sheriff-Substitute having heard parties' procura- 
tors, pronounced the following Interlocutor: — 

The Sheriff-Substitute haring heard parties' procurators on 
the closed record, and made avizandnm, Finds that this is an 
action for certain sums due to the pursaen, as common 
carriers, for the conveyance of goods belonging to the defen- 
ders, and that for such conveyance it i^ dedared by their 
several Acts of Parliament unlawful for the pursuers to charge 
any greater sum than the amounts specified in sec. 85 of 8 
and Vict, cap. diii.; sec. 27 of 9 and 10 Vict., cap. 
IzxviiL; and sec. 50 of 8 and 9 Yiot., cap. dzx.: Finds, 
further, that in the sections referred to the expression 
ton of timber means not 20 cwt. imperial, but 40 cuMo feet 
of oak, mahogany, teak, beech, or ash, and 50 cubic feet of 
any other timber, and so in proportion for any smaller 
quantity. Lastly, finds that timber in a rough state, or 
prepared for pit-props, or cut for sleepexs, cannot be duaged 
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tfVf 4i miniiafltnwd goods in tha senae of tho mid ttototii. 
Tbtraforo, to the eztoat and effect above atated, repeli .^ 
I, 8, 8, 4, 5, 7, and 9 pleaa in Uw stated for the punoen, 
Mid appointa the oaae to be enrolled for further prooedoxe. 

Nora.— Aa railway oompaniea ha?e TirtoaUy the monopoly 
of the oanymg trade of the kingdom, Parliament has inaerted 
!n ihefar dmrent Acta of Incorporation variona okuaea limiting 
their charges to a certain sum. These oUuses, being intended 
for the benefit and protection of the public, must be construed 
(when construction is necessary), in the manner most favour- 
ftbla to the public interest. The line from Perth to For&r 
was ooostruoted under 8 and 9 Vict., cap. dxz. (Slst Ju7y, 
1845.) The line from Arbroath to Forfar is now regulated 
hj 9 and 10 Vict., cap. Izzviu., (26th June, 1846.) 
Tile Aberdeen line, (siiMe amalgamated with the flcnttiih 
Midland, under 19 and 20 Yiot., cap. cxzziv.,) was 
oonstrocted under 8 and 9 Vict., cap. diii., (81st July, 
1846.) Throughout these different Acts of Parliament there 
run two sets d clauses, exactly similar in their terms, 
applicable to two sets of circumstance — 1st, The use of the 
line by the public like a turnpike; 2d, The use of the line by 
the company themselves for the purposes of the trade of 
common carriers. In the former event (see, for example, 8 
Mid 9 Viet., cap. diii., sec. 80-1), the company are; em- 
powered to demand tolls for the use of the railway, varyiiig 
m amount according as they are required to supply — 

(1) The use of the line simply; 

(2) The use of the line and their own carriages; 

(8) The use of the line, carriages, and locomotive power. 

In the second eventi when the company themselves under- 
take the carriage of a thing from one place to another, it is 
•naoted, section 85 of the Act dted — ** That It Bhall nOt be 
lawful for the said company to charge in respect of the seVeiAl 
articles, etc., conveyed on the railway, by the Act authorisea, 
any greater sum, including the charges for the use of car- 
riages, waggons, or trucks, and for locomotive power, and all 
vUuT ehargei wddeiUal to muh conveyance, than the several 
sums hernnafter mentioned." The pursuers read the words 
in italics as meaning things not essential but subordinate to 
the main purpose of the conveyance, chaises for clerks, 
portent, invoices, eto., but not for the use of the rotut. They 
are, therefore, they say, entitled, in addition to the charges 
leviable under section 35, to a further sum under section 30, 
''for tiie use of the railway." It appears to the Sheriff- 
Substitute that this reading of the Act of Parliament con- 
founds two things. If their Hne is used like a public highwity, 
they get the sum specified in section 80-1 ; if they themselves 
undei^ake the duty of common carriers, the sums chargeable 
for "conveyance on the raUway" must not exceed the amount 
specified in section 85. 'When a man contracts for "convey- 
ance on a railway," what he bargains for is not the use of the 
road, but transportation from one place to another. Any 
other construction is repugnant to common sense, and to the 
plain intendment of the Act of Parliament. 

The next point is, whether the laat brandi of section 82 is 
oonfined in its operation to the toUs demaadable under section 
30 for the use of the railway, or is to be read in connection 
with the rates leviable under section 35 for carrying goods. 
The words are imperative — *' As applicable to the fixing of 
mteh tolls, 50 cubic foot of timber shall be deemed one ton." 
Bv the Bailways Clauses Act (8 and 9 Vict., cap. 38) it is 
declared that the word toll, both in that and in the special 
Act, shall include any rate or charge, or other payment, pay- 
able under the special Act for any passenger, animal, car- 
riage, goods, merchandise, articles, matters, or things con- 
veyed on the railway. The Bailways Clauses Act is prior in 
date to all the Acts quoted; and if such is the meaning 
of the expresdoD, there can be no doubt whatever as to 
the correct interpretation. The statute must be read in 
precisely the same way as if the interpretation clause had 
declared "that throughout the Act the expression ton of 
timber should mean 50 cubic feet, and not 20 cwt. im- 
periaL" A plausible argument was founded on the fact that, 
in the Aberdeen Act and the Midland Act, the clause was 
interjected between the toll clauses and the limiting clauses, 
and that the regulation was declared applicable to **8ucli tolls," 
i.e., the tolls for the "use of the railway." The position of a 
particular clause in an Act of Parliament is generally a dan- 
gerous guide to its true meaning; and that it is peculiarly 
BO in toe present case appeass from the i^, that i& the 



Arbroath and Forlw Act it oomes after the Hmifcug obnae; 
and, as if to ramove all doubt on the subject, the provision is 
deoUred applicable "to the fixing of all tolls or rates authoriiad 
to be levied by this or the recited Act." 

The pursuers also contended that, under tiie Aberdeen and 
ICidland Acts, pit-props and sleepers were not "timber" bjt 
"manuihctured goods." It has been frequently held in rail- 
way cases that the expression " manufootured goods," in daosM 
such as those under consideration, is to be taken in its popular 
sense. It oannot, therefore, be strained !» the extent denrsd 
by the pursuers, the more particularly as the view oontendsd 
for is opposed to the terms of sec. 27 of the AxfanMtii aad 

Forfisr Act 

The other points in the oaae cannot be dealt with apparently 
without some inveetigatilon into the facU, but the present 
judgment will dear the way for the disposal of the qnertiflas 
remaining for decisioB. 

ThiB Interlocutor was appealed; but after hearing 
partiee* procurators, the Sheriff (Mr MatUand Heriot) 
pronounced the following judgment, adhering: — ' 

The Sheriff having heard partiee' procuratora on the pll^ 
suers' appeal against the Interlocutor of 27th March last, sad 
made avisandum, and having considered the record, prodof^ 
ti<as, and whole process, adheres to tttd Interlooater appaskd 
against, and dismisses the said appeal. 



NoTB.— The Sheriff entirely oonours in tha views 
by the Sheriff-Substitute, and has little to add. 

The 30th and Slst sections of 8 and 9 Yiot, cap. 153, 
seem to the Sheriff to be apiilicable to quite a difierent set of 
dicumstances from the 85th section. Under the ZOtii me^aoa, 
if a private party uses the railway for the conveysBceof the 
articles speofied, he pays "toll" for them. If, for mskanoe, 
he sends a quantity of "timber" in a truck of lus own, be 
must pay threepence per ton per mile ; if he uses a trade 
belonging to the company, he must pay one penny haUpomy 
additioniJ ; and, under the 81st section, if he also uses a com- 
pany's engine he must pay one penny more. He pays, in 
this way, fivepenoe halfpenny per ton per mile. ^^ 

Then, the S5th section provides that it shall not he lawlm 
for the company to charge m respect of certain things apedfied, 
conveyed on the railway by them, ''any greater sum, including 
the charges for the use of carriages, waggons, or trucks, snd 
for locomotive power, and aU other charges incidental to sack 
conveyance, than the several sums h'^reinafter mentioaBd,' 
and inter alia, "timber is specified, and the son mentioasd 
therefor is per ton per mile twopence halfpenny." 

This 36th section applies to the company, if they oltcose 
themselves to act as carriers. If a private party diooaes ts 
use the railway on his own account, ^ may ; and if he oms 
the company's trucks and engines he must pay 5)d per ton 
per mile ; but apparently the legislature does not wish t» 
encourage this adoption of lines of railway by private isdifi* 
duals, and to encourage such parties to entrust their goods to 
the companies to be carried by them, they have fixed oertsin 
low rates above which the companies can't charge. Aooord- 
ingly, if he hands over his timber to be carried by the com- 
pany, it costs him only 2 jd per ton per mile. 

It was argued on behalf of the pursuers that the SOtli and 
31st sections were contntdictory to the 35th section, and that 
it was impossible the legislature could mean that the 24d was 
to come in place of the Bid, aad that the only intelligibis 
mode of reconciling the clauses was to hold that the 2^d came 
in place of the Id for truok, and the Id for engines and aU 
other petty incidental charges, such as porterage, clerks, boob 
ing, etc., but was not intended to indude the 8d for toO. 

'Jlie Sheriff cannot adopt this view. If the company are the 
carriers, then, under the 85th section, they cannot charge 
higher rates than are there specified, viz., S^d for timber, efie. 
They are not entitled to charge "toll" on goods carried by 
themselves as carriers. The ToU Clause is applicable to thiid 
parties using the rails, but is not applicable to persona hand- 
ing over their goods to the compuiy to be carried by them. 
The rates specified in the 35th section are the only rates that 
can be charged for the goods carried. 

But it was ingeniously argued that a company, sepaiats sl- 
together from the railway company, might start to caity 
g(^ds, and that in addition to the 2H they would pay toU, 
and BO surely Uie company might. But this atguiojeat u not 
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Bound. Such a company would not be bound by the S5th 
eection. It is only the railway company that is bound by it. 
Bach a separate company would pay toll; and unless they had 
trucks and engines of their own, they would pay for trucks and 
engines too. They might, in addition, charge 6d or Is a ton 
per mile if (hey eotdd get it. But such a company oould not 
compete with the railway company carrying at 2}d a mile, or 
the other low rates specified — accordingly, no sucSi companies 
exist. The railway companies, by obtaining the insertion of 
a high toUage clause into thor various Acts, have obtained to 
tiiemselves a monopoly of the traffic. Having got the mono- 
poly, the legislature has stipulated on behalf of the public 
that their chaiges shall not exceed certain sums fixed by the 
35th section; and the Sheriff is of opinion that such sums so 
fixed are inclusive of all charges. 

As to what are the particular rates to be charged for timber, 
pit-props, and railway sleepers, it is somewhat difiicult to come 
to a satisfactory opmion, inasmuch as the various Acts are 
somewhat difficult and inconsistent; but the Sheriff concurs 
wiUi the Sheriff-Substitute in holding that at any rate they 
cannot be charged as " manufactured goods." 

The various Acts are quite explicit in stipulatiug that 
"timber" is not to be wdghed, but that '^40 cubic feet of 
oak, mahogany, teak, beech, or ash,' and 50 cubic feet of any 
other timber, idiall be deemed one ton weight." This seems 
very imperative ; and the Sheriff has heard and can discover 
no good answer to what seems so distinct. 

Although the Sheriff has referred in his remarks chiefly to 
the Aberdeen Act, he has also examined the corresponding 
clauses in the Perth and Forfar Act, and the Forfar and 
Arbroath Acts, and the same argument seems to be applicable 
to all. 

Act, Eebb ft 6LA8ST0BD, Dundee. 
Alt, HoBACS Skxktb, Perth. 



2d Siftembsb, 1862. 
STEWABD COURT, KIBKOUDBBIGHT. 

(Mb Stxwabd Buxtbab.) 



Eergan v. Robertson. 

Landlord and tenant — ^Removing— 16 & 17 Vict., c. 80, 
860. 81 — ^Expenses. — The tenant of an urban gtihject re- 
fused to grant a letter of removal^ under sec, 81 o/* 16 
fc 17 Vict.^ c, 80, and in an action of removing under 
that Act and tJie Act of Sederunt 1756, the landlord 
concluded for expenses^ in respect of the tenanVs refusal 
to grant the letter. — Held (differing from Stewart v. 
Greig^ Law Magazine^ Aprils 1861), that the tenant 
was not bound to grant a letter of removal^ and that he 
was not liable in the expenses of an action of removing. 

The landlord of a shop in Castle- Douglas wished to 
insure his tenant's removal therefrom on the term-day — 
last Whitsunday — ^having let it to another tenant with 
entry at that date. By the recent Sheriff Court Act 
(1858) throe different modes are prescribed how tenants 
are to be removed — 1st, By an ordinary action of re- 
raoTing; 2d, Where there is a lease, by certain procedure 
under and in virtue of it; and 8d, By the tenant granting 
a letter that he will remove, which letter by the Act is 
declared to have the same force and effect as an extract 
decree in an ordinary action. A form of the letter is 
annexed to the Act. The words of the Act, with refer- 
ence to the third mode, are as follows: — '* Where any 
tenant in posBession of any lands or heritages shall, 
whether at the date of entering upon his lease, or at any 
ctber time, grant a letter of removal, in the form in a 



schedule annexed to the Act, such letter of removal is 
declared to have the same force and effect in every 
respect as any extract decree of removing obtained 
in any ordinary action of removing," etc. The Sheriff 
of Argyleshire found, in a case cited infra^ that where 
a tenant refused to grant such a letter, he ought to 
be held liable in the expenses attending the raising 
of an action of removal. Eergan, the pursuer, pre- 
pared and caused to be presented such a letter to the 
defender in the month of March last, which the latter 
refused to sign. It was a second time presented to 
him, when it was intimated that if he would not 
sign it, it would be necesBary to raise an aotion of 
removing, in the expenses of which he would be held 
liable; but, notwithstanding, he refused, without assign- 
ing any reason, and even declined to say whether he 
would remove. An action of removing was accordingly 
raised, and besides the conclusion for removing, there 
was one for expenses, " in respect the defender refused, 
when required, to sign or grant a letter to remove." 
The summons was according to the form given by Mr 
Soutar in his Sheriff Court Styles, being one from 
subjects having no relation to a farm. In consequence 
of the non-appearance of the defender to oppose the 
conclusions, the Steward-Substitute, after perusing the 
case Stewart v. Greigj infra^ decerned in terms of 
the conclusions of the summons. The decree was ex- 
tracted, and a charge given. Before expiry of the days 
of charge, the defender opened up the decree by a re- 
poning Note, and pled, — 1st, The defender has no 
objections to decree of removal in terms of the eon- 
elusions of the summons passing against him. 2d, The 
defences to the conclusion for expenses of the process of 
removal are the following: — 1. The conclusions for 
expenses are incompetent and unusual; 2. The reason 
stated is not sufficient; 3. The defender was not bound 
to grant any letter of removal; 4. A summons of re- 
moval was unnecessary; 5. Simple notice to quit was 
sufficient, if given forty days preceding the date. 

A record was made up and closed, parties heard, and 
thereafter the Steward-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having advised the record and productionsy and heard 
parties' procurators, of consent decerns of new against the 
defender in terms of the oondasions of the summons, and 
ordains extract and precept of ejection; assoilsies the defender 
from the conclusions for expenses, for the reasons stated in 
the subjoined Note; but finds the defender entitled to the 
expenses incurred by him' in appearing to oppose that conda- 
sion, as the account, when lodged by the defender, of these 
expenses shall be taxed by the auditor of this conrt, and 
decerns. 

NOTK. — ^The defender has from the first acquiesced in the 
decree of removing condnded for, but he objects to expenses 
being allowed to the pursuer, on the grounds, Ist, that such 
conclusion is contrary to practice, and unauthorised in im- 
opposed actions of removing; 2d, that the reason here as- 
signed for the deviation from practice is not well-founded nor 
sufficient; and, 3d, that, assuming the 31 st section of the Act 
16 and 17 Vict, cap. 80, to juRtify a decree for expenses in 
unopposed removings, where a letter consenting to remove 
has been refused by the defender, these expenses must be 
shown to have been necessarily incurred, which they were not 
in this instance. 

The Steward-Substitute feels considerable diffidence in ex- 
pressing an opinion on some of these points, ^hicb, so far as 
he is aware, are novel, although views rrgarding them have 
been indicated in another County Coiut, which are well 
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•ntitlad here to deferentiAl consideration. On the first of 
these points, the defender, it is believed, is rijifht in maintain- 
ing that where an action of removing under the Act 1555, or 
Aot of Sederunt 1756, was not defended, no part of the ex- 
pense was ever laid on the tenant. The proceeding was held 
to be taken by the landlord ob majorem eatUelam, and exclu- 
idvely for his own protection and benefit. This was the in- 
variable practice before the recent Aot 16 and 17 Vict., cap. 
80 was passed. Has that Act, introduced by the Slat clause, 
either expressly, or by clear implication, an opposite practice? 
It has not done so in express or direct terms, for it does not 
«nact that a tenant '* shall," on the requisition of the pro- 
prietor, grant a letter of removal, nor that his refusal to grant 
It shall entitle the proprietor to pursue a removing at his 
expense, or infer any other burden or penalty whatever. It 
enacts merely that "where any tenant in possession of any 
lands or heritages shall grant a letter of removal." The in- 
tendment of that enactment seems rather to provide for that 
letter of removal having a certain efect in facilitating the 
rein<ival cf the tenant grantinrf it, than a compulsitor on the 
tenant to grant ii. But it can be very reasonably maintained, 
that the obvious purpose of the enactment being to diminish 
litigation and expense in removals, the tenant occasioning 
that expense by his refusal to grant the letter of removal, 
should be held liable to defray it. That view seems to have 
been favoured in the Note to a recent judgment of the Sheriff 
of Aigyleshire, Stewart and Others v. Greig and Others, 12th 
March, 1861, reported in Law Magazine for April, 1861, 
Sheriff Court Reports, p. 45. 

But assuming it to be obligatory on the tenant, when duly 
lequired, to grant the letter of removal, it is argued, that the 
cnaotment does not apply to urban possessions, but to farms, 
«nd similar rural subjects. That limitation of the clause 
would render it inapplicable to a case like the present, where 
the Bttljecta of the lease are urban. 

And there are strong reasons for concluding that the clause 
oontemplates that limitation: 1st. The letter of removal is 
dedared to have the same effect in every respect as an extract 
decree of removing obtained in an ordinary action of remov- 
ing. That seems to point at removing under the Act 1555, 
or the Act of Sederunt 1756, and not at summary removings 
from houses or shops on verbal or other customary warning, 
forty days previous to the term of removal. 

2d. There does not seem the same necessity for superseding 
by a letter of removal, the summary form of removing practised 
in the case of urban subjects, as the more cumbrous and dila- 
tory forms of procedure under the Act 1555, and the Act of 
Sederunt 1756. The subject of the lease in the case above 
referred to, as decided by the Sheriff of Argyle, was not an 
.ftrhan poaeemon, but a farm. But further, it is thought that 
the defender cannot be held liable for the expenses of this 
xemoving, which is neither in tho form of a summary remov- 
ing, as from houses or other urban subjects, nor according to 
the fonns sanctioned by the Act 1555, or the Act of Sederunt 
1756. 

It is clearly not aooording to the procedure under the Act 
1555, and it does not bear, and the defender was in no way 
flerttorated that it was, under the Act of Sederunt. 

As a bnrghal tenement, with no land attached to it, a mere 
warning to remove, forty days previous to Whitsunday, would 
•have been eufiicient, and, in the event of its being disobeyed, 
would have authorised a summary removing, which would 
then, and only then, have become necessary. If the tenant 
was willing to remove in obedience to the warning, and did 
remove accordingly, there can be no just reason for subjecj^g 
him to liability for the expense of an unnecessary summons of 
removing. 

It was admitted that the defender twice declined to grant 
the letter of removal when asked by the pursuer to do so; but 
it was not alleged that the pursuer made him aware that that 
refusal would necessitate this action of removing, or render 
him liable in the expenses attending it. At the same time» if 
this had been a proper case of ordinary removing, and the 
inveterate practice previous to the Act 16 and 17 Vict, had 
not been in the way, the ^Steward-Substitute would have held 
the reasons stated by the Sheriff of Argyle, in the case above 
. referred to, quite satisfactory and sufficient for subjecting the 
tenant who refuses, without reasonable cause, to grant a 
letter of removal, in the expenses ueceesarily or prudently 
incurred in securing his removal at the expiry of his lease. 
And he thinks it obvious, that if the Slst dause of the Act 



can be held to apply to summary as well as ordinary remov 
ings, it will only be extending the beneficial e&cts of a veiy 
useful enactment. 

The pursuer appealed agfdnst thig Interlocutor, and 

lodged a reclaiming petition. The Sheriff t h ereafter 

pronounced the following judgment:-— 

The Sheriff having considered the Interlocutor of 24th July 
last, appealed i^^ainst by the pursuer only, and his reclaiming 
petition, record, and process. Finds that the subjects referred 
to in the summons were let by the pursuer to the defender, 
without a letter stating expressly that he was to remove at 
Whitsunday, 1862, in terms of the Act 16 and 17 Yiot., cap. 
80, section 31, and form in the schedule thereto: Fmds that 
this action of removing was executed on 11th March las^ 
1862, and that the conclusion for removing at Whitsunday 
following was not opposed by the defender: Finds it not 
alleged by the pursuer that the defender ever threatened, 
before this action was raised, to maintain possession after 
Whitsunday; but that the pursuer alleges, and the defender 
does not dispute, that before raising this action the latter was 
asked to subscribe a letter of removal, being the document 
No. 6 of process, and refused or declined to do so: Finds that 
such refusal was not tantamount to a threat to continue in 
possession after the stipulated term of removal, and that the 
summons, in so far as it concludes against the defender for 
expenses of process, solely "in respect the defender refosed, 
when required, to sign or grant a letter of removal from the 
premises at the term above specified," is not well founded; 
therefore dismisses the appeal, and affirms the Interioeutor. 

NoTE.--The Sheriff has perused the report of the judgment 
in the Sheriff Court of Argyleshire, in the case of ^Sfevoff v. 
Greig, without being able to assent to the view that a party 
who gets into possession as a tenant of a subject, with the 
landlord's consent, without granting a letter of removtl in 
terms of the statute, cannot afterwards refuse to grant one 
without subjecting himself in the expenses of a prooeBs of re- 
moving, raised before the stipulated term of removaL If the 
tenant threatened refusal to remove according to his baxgsia 
at letting, it might justify an action of removal at the tenant^s 
expense. But the Sheriff cannot hold the refusal of a tenant 
to grant a letter of removal equivalent to a threat to oontinQe 
possession illegally after the term of removal st^ulated. IS, 
where a landlord lets a subject to a tenant, he suspects that 
the latter will break his bargain by continuing, or attempting 
to continue possession after the stipulated term of removal, 
he ought to take a letter at the time of letting, in the form 
prescribed by the Act. Here it does not appear that the 
defender ever disputed the pursuer's right to remove him at 
Whitsunday last, before this action was raised. 
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SHERIFF COURT, HAMILTON. 

(Mb Shkkiff Veitoh.) 



Mart Donald, or Strang, v. Jambs Strakq. 

Husband and Wife — ^Interim Aliment — Scevitia, — A wife 
raised an action of interim aliment against her husband 
on the ground of crtieliy, until an action was raised in 
the Court of Session. — HeUI^ (1) ^at the action v:as 
competent and relevant; (2) on a proof that the pursuer 
had proved her case^ and decree of interim aliment pro^ 
nounced in terms of the libel. 

Proof— Witnesses — Husband and wife — 16 Vict, cap. 20, 
sect. 4. — In an action of interim aliment at ihe instance 
of a wife against her husband on the ground ofcruelty,^ 
held that it was competent to examine both parties to the 
action^ and that the ^th section of 16 Vict.^ cap, 20, 
did not apply. 
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The pnnuer Bued the defender, her hofiLand, for £50 
per annam, in name of interim aliment, in conacquencei 
as averred, of the parsaer being compelled to live 
separately firom the defender, by reason of his con- 
ducting himself towards the pursuer in such a grossly 
harsh, brutal, and tyrannical manner, as to render her 
condition uncomfortable, and by reason of his violence 
towards the pursuer so as to endanger her health and 
life, and render it impossible for her safely to continue 
to consort with the defender in the married state; and 
also in consequence of the defender's refusal to provide 
the pursuer with a suitable aliment, besides a proper 
place for her residence, said interim aliment to be pay- 
able quarterly, or at such other period as may be deter- 
mined, and in advance, until the defender should provide 
the pursuer with suitable aliment, and with a proper 
place of residence, according to his means, station in 
life, or until a permanent arrangement of the rights and 
interests of the parties should be made by a competent 
Court. 

The record was made up by condescendence and 
defences. 

The defender pleaded, preliminary — (1.) The pursuer, 
a married woman, had no right to sue; (2.) Practically, 
this was an action of separation, which was incompetent 
in the Sheriff Court; (3.) The question of separation 
not having been disposed of in a competent Court, any 
attempt to maintain an action of aliment founded upon 
such separation cannot be sustained. Merits — (4.) The 
pursuer's statements being false, and no sufficient ground 
existing for the pursuer^s desertion, the action would 
fall to be dismissed. 

The defender's preliminary pleas were reserved, and 
the record was then closed. Thereafter the Sheriff- 
Substitute pronounced the following Interlocutor:— 

The Sheriff-Substitute having heard parties' proourators on 
the preliminary pleas stated by the defender in his defenceSi 
reserves the same till a future stage of the cause; and, on the 
merits, before answer, allows the pursuer a proof of her aver- 
ments in the closed record, and to the defender a proof of bis 
defences: Grants diligence, etc. 

Proof was then led by both parties, and thereafter the 
Sheriff-Substitute pronounced the following Interlocu- 
tor on the preliminary pleas: — 

The Sheriff-Substitute having again heard parties' procura- 
tors on the reserved preliminaiy pleas, Finds the action 
relevant to the extent of decerning for interim aliment for a 
timited time, to allow the pursuer to raise an action before 
the Supreme Court to have the rights of parties adjusted, 
^uoad fdtrck, sustains the defences as to the incompetency of 
the action to go beyond that point: Finds further, that, at 
the debate on the relevancy, it was inddentally observed by 
the defender's procurator that^ through inadvertency, the pur- 
suer and defender had both been examined as witnesses, 
which is incompetent, as an express reservation is made by 
the Act allowing parties to be witneerae against either pur- 
suer or defender being witnesses in such cases as the pr e s e nt;* 
Finds that the evidence thus admitted into the process cannot 

' ' ■ ■ 

I 

* 16 "^^t., cap. 20, sec. 4, is the Act referred to, permitting 
partiei to an sotion to beezamined as witnesses. The seotion 
U as follows: *' Nothing herein oontaaned shall apply to any 
aotioot laity or prooeoding instituted in SooUand in oonse- 
ouflDoe of adultny, or for dissolving any marriagei or for 
Srsaoh of promise « mai^iage, or in any action of deoUiator 
of mwriage, nullity of maniagt, putting to lUeaoe, legitiioaoyi 
ff bailMffayi or ia any aotion of adhortaoi or Mpmttoa," 



now be looked at, and must be held in the further prooedore 
pro non ecripto; further, appoints parties again to be heard on 
the proof as restricted. 

The defender appealed. 

Parties' procurators having been heard, the Sheriff- 
Substitute pronounced the following Interlocutor on the 
merits: — 

The Sbciiff-Substitute having heard parties' procurators, 
and made avizandum, Finds that the pursuer has failed to 
establish such acts of the defender as to warrant deotee for 
interim aliment for a reasonable time to enable her to raise 
an action before the Supreme Court to have the question of 
separation settled: Therefore dismisses the action, assoilziei 
the defender from the conclusion thereof, and decerns. 

Note. — ^The chief charge of soivitia against the defender of 
having assaulted the pursuer with a knife is oompietely dis- 
proved by the defender's witnesses, who clearly prove that 
the injury received by her was occasioned by her having 
taken up a knife against the defender, and she, while defen- 
der was trying to get it out of her hand, received the cut. 
The other charge of cruelty in turning her out of his uncle's 
house is abo negatived. She went out herself, and was re- 
peatedly told to return, but she refused. Undoubtedly it is 
proved that the defender is addicted to drunkenness, and the 
pursuer appears not altogether free from that vice; but, how- 
ever unfitted the parties may be for continuing to live to- 
gether — the pursuer having failed to show any just cause for 
leaving the defender's house, and he having offered to take 
her back — there is an end of the pursuer's case in this Court, 
and the action has accordingly been dismissed. 

This Interlocutor was appealed by the pursuer. After 
hearing parties under the appeals, the Sheriff (Sir Archi- 
bald Alison) pronounced the following judgment: — 

Having heard parties' procurators under the pursuer's ap> 
peal upon the Interlocutor appealed against, proofs adduoedf 
and whole process, and having made avizandum with tiio 
debate. Finds that this is an action at the instance of a 
wife against her husband for interim aliment, on the ground 
of soovitia, such as the pursuer was not bound to submit to: 
Finds that such an action is competent in this Court to the 
extent of awarding interim aliment only, till the rights of 
parties bhall be permanently fixed by a decree of the compe- 
tent Courts and sustains the action to that extent accordingly: 
Finds that although under the Evidence Act the examination 
of parties in actions of divorce, declarator of marriage, and 
separation, or others affecting the italus of the parties, or 
such cases of that nature as are privative to the Court of 
Session is incompetent, yet their evidence is not excluded 
in an action such as the present, where the tlatvs is not in- 
volved, but interim aliment only is concluded for, until tiie 
rights of parties are finally settled by the Supreme Court: 
Finds that, irrespective of the evidence of the pursuer and de- 
fender, the pursuer has sufficiently proved that the defender 
has fisdlen into such habits of intoxication, and has become so 
violent, and been guilty of suoh violence, cruelty, and tasvUia 
towards the pursuer, and threatened her with death, as has 
rendered her unable, and not bound to live and cohabit with 
him: Finds it proved that the defender has an income from 
heritable property (besides his business) of £150 a-year, and 
that the pursuer has a son of seven years of age, living with 
her and dependent upon her: Therefore alters the Interiooutor 
complained of, repels the defences, and decerns against tiie 
defender for (layment of fifty pounds sterling per annum of 
interim aliment, in terms of the condusions of the libel, so 
long as the parties live separate, and aye and until tiieir 
rights are permanently settled by a decree of the competent 
Court: Finds the pursuer entiUed to expenses, of whidi 
appoints an account to be given in and taxed by the auditor^ 
anddeoems. 

KoTB. — According to the story told by the defender and 
his witnesses, it was the pursuer who took the knife, after 
her husband had thrown a basin of water on her, and that' 
the wound was inflicted on her hand when he was wrenching 
it fiom her. Admitting this to be true, to the l^^ierift if 
appears that it, combined with the defexider^c' intoideal^Jt 
ImU||| Mid thi other obottnitangn brou|ht cut b tbo (foo£ 
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rtnden it higUy expedient and neoeoaryi if bloodshed and 
death is to be avoided, that an interim aliment should be 
awarded to the pursuer, and that a separation ad interim 
should be made between the parties. 

Aot, WusUAX Bbowv. AU. Thokas Dtkes. 



9rH Skptxkbkb, 18C2. 

SH^BIFF COURT, PERTH. 

(Me Shcuff Babolat.) 



Lord Wemyss v, Gkorgb Ritchie. 

Landlord and tenant — ^Damages — ^Rent, pactional and 
penal. — A tenant, wJio had miscropped his farm con- 
trary, to die terms of his lease, and had failed to lahour 
it according to the rules of good husbandry^ found liable 
in the penal rent for miscropping, and in damages for 
deterioration of die land. 

This was an action concluding, first, for £750 of damages 
for general miscropping of the farm of Eiister Kb jnd ; 
and, second, for £360, being penal rent for a certain 
number of acres miscropped in the last jear of the lease. 
The defence was a general denial. After a proof, tiie 
following Interlocuter was pronounced by the Sherilf- 
Substitute (Dr Barclay) : — 

Having heard parties' procuratoni, nnd ma^Ie avizandum 
with the cause—Finds, that by the Contract of Lease whereon 
this action is founded, it was stipulatod — "Moreover, the said 
Creurge Ritchie bound and obliged himself and his foresaids, 
not only to possess and keep their rebidciice on the SA^d farm, 
but also to labour and manure the lands thereby. Ic^t in a 
proper husbandmanlike manner, and not to p<j|yatfe- of run 
out the same or any part th'oreof, and at no tin^p) take two 
white crops in succession off the same piece of grottj^ without 
the intervention of gross, gret^n crop, or sumtaef f|dloW, 
decUriog that lint shall in no case be considered a green crop, 
and that no more than one acre of the lands thereby let 
should be in lint in any one year, and that only in tbe 
summer fallow or green crop division, and wbicU ground the 
said George Ritchie and his foresaids should be obliged to 
dung in a proper manner, after the lint is removod> and 
without prejudice to the foresaid generality ; the said ^eOrge 
Ritohie bound and obliged himself and his foresaids to hate 
the lands thereby let in divisions of six, as nearly equal to oae 
anotlior as possible, one of which should always be in sommpr 
fallow or potatoes, another sijLth part in peas and turnips, 
another sixth part in grass, and the remaining thre^-sixth 
parts thereof in white crop; but the tenant to be allowed .to 
sow oats or wheat in any part of the barley division not 
adapted for that crop. That is to say, the tenant shaU be at 
liberty \o take more or less of each species of white .crop 
according as the land is adapted for them. And in case any 
part of the lands thereby let should be cropped contrary to 
the aforesaid rules and regulations, the said Greorge Ritchie 
bound and obliged himself and his foresaids to pay to the si)id 
£ari or his foresaids an additional rent of £6 sterling for each 
acre of land bo miscropped, and that at the term of Lammas 
after the separation of the crop from the ground wherein such 
contravention should have taken place, and which additional 
rent should not be penal but pactionsJ, and should be pMd 
along, with the said George Ritchie's other rent:" Finds, 
&M'% JvlMefiieMi.oIaus(e.i{i the lease, that the extent of the 
farm was esUmated according to Scotch acres, ai^d therefore 




toforce u^formity of measures, there is no room, for nullity 
beoactse of the absence of the ratio of conversion: liads.' 




in the proof as to the divisions of the farm which exempted 
the defender from the covenanted obligation, or to restrict 
the quantities, or modify the amount of pactional rent payable 
for such excess: Finds, at the stipulated rate, the said excess 
amounts in money to one hundred and forty-four pounds: 
Finds no proof that the said claim was included in the sub- 
nussion and decreet arbitral, or settlement pled in defence, or 
that the alleged mora pled in defence precludes the said claim: 
But finds that the pursuer cannot sue generally for deterior»> 
tion of the lands because of deviation from the rules of good 
husbandry, and, at the same time, for the precise sums agreed 
on OS the price or penalty for deviation from the special ralea 
agreed on to ensnre the right culture of the farm, and to {iro- 
tect against deviations ; and separately^ Fiods, that indepen- 
dently of the precise sums found due for deviation from the 
special roles there is not sufficient evidence in support of the 
claim of general damage: Therefore assoilaes the defexider 
from the first conclusion of the action: Finds that the pimuer 
cannot insist for damages, firstly, and positively, for a parti- 
cular number of acres as being miscropped, because in excess 
of the stipulated quantity of white or com crop, and seoomUy, 
negatively, because that the same ground was not under 
certain other green crops, which would be in effect to exact 
rent twico for the same ground: Therefore^ upon the whole, 
repels the defunder's whole pleas, so far as not hereinbefore 
sustained: Decerns for the said sum of £144: fmds the 
defender liable in expenses, (subject to modification) : Allows 
an account thereof to be lodged, and when lodged, remits the 
same to the auditor to tax, and decerns. 

NoTK. — ^The grounds of judgment are sufficiently embodied 
in the above Interlocutor. 

The statute of uniformity of weights and measures has w>' 
further application to land rights than where acreage without 
qualification is mentioned the imperial standard is held Co rule, 
but there exists no provision of nullity with reference to laud, 
which is not properly a commodity bought and sold. The. 
clause as to the estimated extent of the farm, and the rate of 
rent for additional ground, clearly shows that Scotch acres 
were alone wtthin the intendlnent of the parties and the 
measure of their deed. 

Without any special provision, tenants are bound to regulate 
the cultivation of their farihs according to the rules of good 
husbandry, and a general clause does little more than conx>bo* 
rate the common law. But where there are special rules 
these supersede the common or general law, and became 
matter of contract. It apijearsmijust to claim both for the 
pactional rent arising from deviation at the very high figure 
claimed,' and in addition for general damages for miscrop{Hng. 

The proof is also deficient in' this, that all the witnesses 
estimate the damage by some supposed comparison of the state 
of , the farm at the close of the defender's lease with some 
antecedent period. But none of the witnesses appear to have 
known the state of the farm at th6 commencement of the last 
lease, far less at the conmieticemcnt of the defender's origfinal 
possession, and therefore the. terms for contrast are altogether 
a wanting. If the deterioration was during the defender's' 
Other's lease he is not answerable for that, and moreover it 
must bo held as discharged by the new lease. The caledlao* 
tions, though amazingly precise in figures, are yet Yague in 
datOf and must after all resolve into opinion which, like all 
such, is that on which the best judges will dififer, and accord- 
ingly such is the case here where some eminent practieal 
farmers examined for the defence by no means are so oondefti- 
natory as those for the prosecution. 

It is impossible to allow the pursuer double rent fbr tbe' 
same acreage* The clanse might have beta so expressed as' 
t^ 'cover such claim, however harsh the stipulation might have 
been. But as expressed it reaches only to one rent for th» 
ground miscropped, and cannot be intended to give two x^nta.' 
It would be to punish twice, or, being a dvil datm, to exact^ 
twice payment; firstly, for violaUou of the obligation applicaUa 
to a certain piece of ground by reason of its being applied to 
a differetit purpose than dedgned ; and 'seooofdly, for vioUtioa 
oftbe^aame obligation for the ground beoause that it was no*' 
applied to^ the por^ile'forWlfl<£iiitended. 
: ilMre4s nnm&ai ilt^ the defeli6dl^Vt)teitfr 'df 'Mtt!ebie«l>«iH|» 
mt^ra. > fbr tlie fptOUt tttere^to no >eVi«»ncd, ttHi'lhe'reteMsi' 
Md^aaeh k -ile^ir I6l)e^rtimy^ haA^taew 
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they were appdnted to debate, aiid tbereaftef tlie Sheriff 
imaed the following Interlocutor:— 

The Sheriff having heaid ptftias' proouatoni on the appeals 
tekea by the parties respecUyelj, and made avizandum with, 
ftnd conndered the process before UnAlly disposiDg of said 
appsAlBy Appoints the proourators of the parUes to meet him 
At the ensninff sittings, when be will explain his views to 
them, and mal;e arrangements if necessa^ for farther pro- 
oedore in the cause. . 

Note.— The Sheriff cononrs in the result anrived at by the 
Sheriff-Sabstitute in regard to the pursuers' claim for the mis- 
ocopping during the last year of the lease. But after anxious 
ooDsideration he feek some diBBioulty in repelling the pursuers' 
claim i% Mo for the injury done to the farm by the dsfendes^s 
alleged deviation from the more general provision in regard to 
the cultivation of the farm. The Sheriff wishes to ezidain to 
parties his views upon this matter, which as they point at a 
fltyWng of some damages but by no means to the extent 
claimed, were not adv^ted to by either of the parties in their 
Ibrmer discusnon before him. He also wishes the parties to 
.endeavour to oonour in "*aniTigr mi agriculturist of acknowledged 
BkUl and intelligence, whom, if it i^ll be found necessary, the 
Sheriff may nuiJce a remit to or have an opportunity of 
•yi^irpfig upon some points of the case in refemioe to which 
the Sheriff may deem it of importance to a right decision of 
tile case to obtain some information in regard to agrieolteral 
matters. ISie parties will, of course, abstain from any ex 
jtarte oommunioation with the party to be suggested by them. 

A remit was made of ooneent of both parties to Mr 
Baniiie of Inchyra, to oonsider the ppoeen with ref^pence 
to certain matters explained to him in the presence of 
.the parties. Mr Bannie hayiBg reported, and parties' 
procurators heard, the Sheziff pronoimoed the following 
judgment:— 

The Sheriff having resumed consideration of the araesls. 
insisted on by the pursuer and defender respectively, wSlt the 
proof and whole process, dismisses the defender's appeal, 
sustains the pursuer^s appeal, recalls the Interlocutor appealed 
bam, i9 so far as it finds that the pursuer cannot "sue 
. generally for deterioration of the lands becaose of the devi- 
ation from the rules of good husbandry, and at the same 
time for the peroise sums agreed on as the price or penalty 
for deviation from the special rules agreed on to ensure the 
right culture of the farm and to protect against deviations, 
and teparaidy finds that independentiy of the precise sums 
found due for deviation from the speoal rules, there is not 
snfiiolent evidence in support of the claim of genecal damage. 
Therefore assoibdes the defender from the first conclusion of 
the aotion;" and in so fur as the sud Interlocutor finds the 
defender liable in expenses subjeot to modification, quoad uUra 
affirms the Interlocutor,. £Hnds that the defender did not 
kbbour all the said farm of Easter Bhynd in a proper and 
husband-like manner, and that he left a considerii>le portion 
of the land in a very foul state, contrary to the terms of the 
obygations incimibent on him in terms of said lease: Finds 
t^ wfc the £srm has been thereby deteriorated, and that the 
pumuer has sufiisred loss to the amount of £100 sterling as at 
2d August) 1859, . and that the defender is liable in payment 
of said sum in name of damages to the pursuer: . Therefore 
decerns against the defender for payment to the pursuer of 
aaid sum of £100, with interest at thovrate of 5 per cent, 
mnce S^d August, 1869; and Finds the pursuer entitled to 
interest at the rate of 5 per cent, on the sum of £144 already 
deeemed for. in saifl Interiooutor as pactional rent for land 
miuropped from 2d August, 1859, and decerns against the 
defender therefor: Finds the pursuer entitled to expenses, 
and remits the account^ when lodged, to be hud before the 
auditor for taxation, and decerns.. 

KoTS.-^The Sheriff enttotains no doubt as to the liability of 
the 'defender for not having the fsna cropped during the last 
years of the lease, according to ihe six shift or course in six 
divisions as nearly equal to one another as possible. The 
evidence led by the pursuer proves that there was nothing to 
prevent the farm from being cultivated so as to admit of im- 
plement of this obligation. The defender's appeal is there- 
fore dismissed. The case of 2%reipland, 6th July, 1861, is 
qtdte different i^om the present, because in that case the dis* 



tuibanoe of the balanoe or equality of the rix divisions of 
crops was caused not by any deviation from the six shift 
cenrses as applied to the arable land, but was caused by the 
tenant having ploughed upjpasture huidi which the Court held 
was not the portion of the farm to which the provisions as to 
cropping in six equal divisions applied, but that the provisions 
applied solely to that which waa treated as arable land duing 
the whole period of the lease. 

On the part of the pursuer all objection to the amount 
found due under this head of his claim was passed from; and 
in particular it was admitted that the acres for, which the 
pactional rent, on account of miscropping, was stipulated tg 
be pud, was the Soot% and not the Lnpenal acre, and further 
that only one rent could be claimed for each acre of iriute 
crop in excess of the proper quantity. The pursuer has been 
allowed interest on the sum of paotional rent found due, 
wfaidi should have been paid at TiaminaB in 1859, in*'tenns of 
the lease. 

The Sheriff thinks that the defender is liable in some 
dami^[eB on aooount of his having failed to implement the 
general obligation come under by hun in the lease to cultivate 
ibe land in a propbr and husband-Kke manner apart from the 
mjscropping, and especially in- respect of his having left a 
large portion of the land in a foul state. The Sheriff wishes 
to exclude' firom such estimate of damages any aUowanoe on 
account of iiUW zesolting from the* mison^iping, which he 
aBsumea is sufficiently compensated for by the rent exacted as 
pactional rent for sudi miacropping. Bat there may have 
been further injury seriously affeotmg the profitable onltiva* 
tion of the farm caused by the defender having departed from 
the rules of good husbandly in other reqwots, and, injMurticu* 
lar, by leaving the &rm in a foul state. The Sheriff^ has no 
difficulty in holding that a considerable portion of the farm 
was left by the defender in a very foul state. This is prcpred 
by the pursuer's witnesses, and while the most favourable of 
the defender's witnesses say only that they have seen fisurms in 
as fool a state on the occasion cf a tenant's Iset crop> one of 
his witnesses (Walker) states, " I have seen fiurms which I 
thought at any rate as bad; I don't know if I have seen 
worse." But the negleiot of the rales of good husbandry by 
otiier tenants (where perhaps there was no express obligation 
imposed such as in the lease in question) can afford np 
defence to the defender, who specially bound himself to ob- 
serve these rules. Further, the ddTender^s own foreman 
(Brown) says: ** The land was not desn; tiie farm was in a 
bad state; very foul. Never saw defender gather weeds. 
Never saw as foul ground as part pf the farm. O^ie fallow 
was very wild when Mr Duncan entered into it. The 
plough could not go through it because of the strength of the 
weeds, llie plough pu&ed the earth before it." Having 
regard to this evidence, there appeared to the Sheriff to he 
grounds for finding the pursuer entitied to some damages 
under the first conclusion of the summons. But he felt a 
difficulty in determining the amount of the damages, because 
the pursuer's evidence upon this part of the case was led 
chiefly upon the view that the defender was liable for all 
damages resulting from the miscropplDg during the last year, 
and it was therefore diffioolt to diistinguish what amount of 
damage was attributable to the foul state in which the land 
was left, or to other causes apart from the nuscropfung. In 
this state of matters, the Sheriff, with consent of both parties^ 
laid the process before Mr Bannie, of Inchyra, an a^cul- 
turist of great skill, and in whose judgment the parties, as 
well as the Sheriff, had confidence. The point to wUoh his 
attention was specially directed was, what should oe the 
estimate of damage resulting from the foul state in which 
the land was left apart from noificropping.* Mr Bannie, after 
considering the process, reported verbally, in presence of the 
agents, that a fair allowance on account of the foul state of 
the land would bo 15s per acre for^extra ploughing, etc., and 
15b for deterioration to the land being subjected to such re- 
peated plougUng. The parties had so much confidence iu 
Mr Bannie that they offered to refer to him what sum, if 
any, should be held to be tiie damage done to the land apart 
from the misoropped land. But Mr Banifle was unwilling to. 
act in the matter. The duty of estimating tltt. damage db 
account of the state in which the land was left by the defen- 
der, apart from the miscropping, has, therefore, t6 be dis- 
charged by the Sheriff. He heard parties upon'QiSs view ^f 
the case after Mr Bannie's repbrt, and no appUoaUon wi|s 
made to be dlowed to lead fnrtiier proof.' The task of deter- 
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mining fhe amount of damagM to be allowed to the pmsiiflr is 
not an eaay one, becaoae the evidence applicable to tibia part 
of the caae baa been mixed np with other groonda of damage, 
which, the SheriiF thinka, cannot be aoatained as uic r»amg 
the amount of damagea. He baa fonnd the defender liable in 
£100 of damagea, chiefly on account of the foul atate in which 
the land waa left by him. In fixing this sum, the Sieziff 
thinka it -very probable that the foil amount of loes auatained 
haa not been allowed, aa he ia aatiafied that the ^^ was left 
in a very foul state. But the difficulty lies in separating the 
amount of damage daoned on account of the injury caused by 
miaoroppiDg &om that caused by other viobtions of the rules 
of good husbandry. 
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10th BaSTKMBEB, 1862. 

SHEBIFF COUBT, OBBEKOCK. 

(Mb SoiBinr TRNifxirT.) 

Jamxs Ltle v. Waltsb Sertick. 

Matter and Apprentice — ^ObBgation to teach.— iin op- 
prentice vma hound to a master^ and in the indenture 
wa$ (he utual obligation to teach ihe apprentice. At the 
termination of the apprenticeship^ the apprentice raised 
an action of damages for the alleged failure of the 
tnaster to teach. Circumstances in which held (hat the 
apprentice had not proved the master's failure to teaeh^ 
and action dismissed, 

Trb poisoer waa bonnd apprentice to the defender, a 
baker in Greenock, for fire years, under the nsual obli- 
gation to teach the punner his art and trade of a baker. 
On the allegation that the defender bad not taught the 
parsuer his trade, be raised this action of damages for the 
fiulure: The defender denied the punnier's allegatioiis, 
and the reeord halving been dosed, a proof was allowed 
and led at length. Thereafter, parties having been 
.lieard, the Sheriff-Substitnte pronounoed the loUowing 
Interlocutor: — 

The Sheriff-Substitute having beard parties* proeuraton on 
the import of the condnded proof and whole cause, Finds it 
proved that the pursuer entered into an indenture to serve 
the defender as an apprentice for the term of five years from 
and after the 1st of May, 1856 : Finds it proved that, by the 
tenns of sud indenture, the defender, for the causes therein 
specified, and on the other part, became bound ** to teach or 
cause the said James Lyle to be taught and instructed in'the 
art and business of a baker, so far as practised by himself, or 
the sud James Lyle may be capable of learning or upfcaking : ** 
Finds it proved that the pursuer entered into the defender's 
service as apprentice in terms of this indenture, and served 
him for the space of five years therein specified: Finds it 
proved that the pursuer was of suffident Gi4)adty to learn or 
uptake the art or bumness of a baker: Finds it proved that 
the oven department, or the mode of putting bread into the 
oven to be firod, is an important port of the art or business of 
a baker, which every apprentice ought to be taught, and 
which it takes an apprentice a period varying from six months 
to two years to learn: Finds it proved that the pursuer was 
only allowed on about six or eight occasions duzug the last 
year of his apprenticeship to put biscuit or small bread into 
the oven, and was never allowed, on any occasion, to put 
loaves or large bread into the oven, and that he did not 
reodve an^ other instruction in this department of the budness 
of a baker, from the defender, or ms foreman, or others 
appointed by him: Finds that the defender has, in this 
respect, failed to fulfil the obligation undertaken by him in 
- add indenture, to teadi, or cause the pdaoner to be taught, 
and instructed in the art and business of a baker, so far as 
practiied by him: And finds him liable to the punuer in the 



somof XlSasdamaMin eonaaqiieiioa of saidldluze: Flndi 
the pursuer entitled to expenses, dlows an aooount to be 
given in, and remits the same^ when lodged, to the anditov 
of Court to tax and report, and decema. 

Kon.--It i^ipean from the proof that the ovsn dspartmenl, 
or the art of putting bread into the oven, is an hnportaat part 
of the busineas of a baker, whidi an apprentice shodd be 
taught, and that poaseBsing or not possessing sufBdent skill to 
do so has an important ymoenoe on the wages a joomejmaa 
baker will receive. This pursuer had no opportunity given 
him of learning this part of the bodneas. The time aeceosary 
to aoqdra it, is said by the witnesssa to be from six months 
to two years. AU the opportunity that waa given to poEBaer 
to Isam it waa on six or eight oonaajons, when he waa aUuwsd 
to pot in small bread or bisodt. He was not aUewed urn any 
ooeasion to put in loaves. It is said that the puiauer was 
oaralem and inattentive, and that had he been of a mors 
poahing and aotive dispodtion he might have learned thii 
part of his business. It would ^ipear ihom the proof tlwt the 
pursoer was sometimes dwent and inattentive, anparentiy as 
if his mind did not lie to his work, but on the ouier hand he 
appears to have been willing, good-tempered, and oUigii^ 
and to have exerted himsdf when diecked for inattentioB. 
It has not been proved, indeed it haa not been uadenlood 
that it ia alleged that the poisuer had not o^iadty to lean 
the budness ; and the evidence of M'Neilage, with whom hs 
haa made good prog ress in a few mentha in leandog to potia 
bread, wodd oontradiot this if it were said. Hm defedkt^s 
obligation under this indenture was to teach hia ap pie n liBe 
hia ousineBB, or cause him to be taught. He was bound to 
instruct those who were dow as wdl as those who were qssok. 
If an apprentiee waa dow of apprehension, he was boand to 
bestow more pains in teadiing him, and to give kim mom 
opportunities of learning. The ody thing that will ezooss a 
master from further exertions to teadi an apprenlioe is 
abadnte incapability on the pari of the a pp re n tfee to kam. 
It haa been also stated that to have given the parsoer more 
opportunities of putting in bread wodd have stopped the 
work, because the pursoer was an awkward and inexpetienoed 
haibd. This is ody what the master was to escpeot. His 
indenture was not with an experienced journeyman, but with 
an inexperienced apprentice, whom, in return fi>r the advan- 
tages derived from his services, he had bound himedf to 
instruct in his business, and the defender ou^t to have amde 
arrangements that wodd admit of his budness being earned 
on without being obstructed by the necessary and peeper 
instruction the apprentioes were entitled to reodve. On a 
review of the proo^ it doee not appear that the pursuer 
reodved the frur and proper opportumtiea of learning Us 
trader to which he was entitled, more partiodariy as regards 
the oven department of his business. The loss sustain^ by 
the pursuer is in being obliged, alter his apprsntioedup, to 
learn what he ought to have been taught during hia appren- 
ticeship, recdving during the time wages lower than tiiose 
that a journeyman who Imows his whole business would have 
reodved. It does not appear probable that the diflforenoe 
between ordinary joomeyman*a wages of 22s per wedc and 
the 10s per week whidi the pursuer is recdving^, is doe 
entirdy to bis want of the oven department. The difibreaeo 
or loss to the pursuer arising firam this want haa besn 
estimated at about hdf this sum, or needy Os per we^ for a 
year, the period which the preponderance of the ptooi pdnts 
to as the time necessary to acquire this part of a baker'^ 
business. The Sbdriff-Subetitute nas not thought it neeessaiy 
to enter upon the question of whetiier the defender waa bound 
to instruct the pursuer in the pastry department of bis bvft- 
ness, as it does not appear to him that it was really in the 
contemplation dther of the pursuer or of his father that he 
was to be taught this, no complaint having been made to the 
defender during the conency of the apprsntioedup tbat he 
vras not taught it. 

Both parties appeded« and tbeir procurators having 
been heard, the Sheriff (Mr F. Eraser) pronounced the 
following jndgment: — 

The Sheriff having heard parties* raocuratom on the appeals 
for the pursuer and defender, thereafter made avizandum, and 
conddered the proof and whole process^ dismisses the apped 
for the pursuer, sustains the apped for the defender, roodls 
the Interlocutor appealed against, assbild^s the defender from 
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tiw oondonoitB of the BtmiinonM: ^nds no expenses dae^ and 
deoenif. 

^ Non^-^This is an action of damages brought by an appren- 
tice against his master, resting upon the allegation that the 
defender had refused or failed to teach lum the bnsiness of a 
baker, conform to the indenture. It is "witii some diffidence 
that the Sheriflf has come toa oonolnnondifSBirantfrom that so 
veiy clearly stated, in the Interlocntor appealed against, and 
io fordbly maintained in the Note of the Sheriff-Sabstitate. 
AJb the same time^ after repeated consideration of the proof, 
the Sheriff does not consider this a case in which damages 
ought to be awarded to the porsoer. It is no doubt the duty 
of a master to teach slow as well as quick apprenticesi, and to 
bestow a veasonable amount of time and attention in their 
education. Education is their wages^ and if the master does 
not give them it, he defirauds them of what is their due. But 
on the other hand, the arrangements of the master^s establish- 
ment must not be made altogether sulxffdinate to the educa- 
tion of apprentices. If work requires to be done in a hurry, 
and an inexperienced hand cannot accomplish what is wanted 
within the time, it cannot be a matter of complaint by an 
apprentice that a journeyman is sent to do it, because he oould 
do the work with more despatch. Two things are complained 
of by the punuei^— the first, that he was not taught the oren 
department of the business; and second, that he was not 
taught pastry. It appears from the proof that he was tried at 
least six times with putting biscuits into the oven, but never 
was tried with loaves. Whether the operation of putting 
loaves into the oven is more difficult than that of putting 
biscuits, is a matter which has not been cleared up. However 
this may stand, it is proved that six trials are not enough for 
the proper instruction of the oven department, and the ques- 
tion then comes to be, Who is to blame for tUal The defen- 
der. Service, does not himself work in the bakehouse. He 
entrusts the (^>erative part of his business to foremen, and if 
they do their duty to apprentices, the latter have no cause of 
complaint although they do not receiTe instructions from the 
master to whom they were bound. During the period of the 
pursuer's apprenticeship there were five foremen in the defen- 
der's employment, who all seem to have been fit for their work. 
To these foremen the defender gave orders "to make the best" 
of the pursuer they could, and they all state that they endea- 
voured to comply with his order, but their labours' were 
attended with very moderate success. The pursuer, during 
his apprenticeship, is described as a boy of slow polrts, and 
inattentive. Scott says that he was carelesi^ often spoken to 
for his carelessness, was childish in his ways, and foigot what 
he was doing, and his mind did not lie in his woric Henry 
Crichton, a foreman under whom he was for the longest period, 
describee the pursuer as being slack in his mode of doing 
things, and that he (Crichton) spoke to him about his inatten- 
tion till he was tired. Ebenezer Henderson, while concurring 
with those witnesses in thinking the pursuer absent in mind, 
traces his inefficiency, not to wilful carelessness, but to nervous- 
ness and anxiety. But whether it arises from over-anxiety or 
from stupidity tiie result was the same. He did not learn his 
business although he got feir opportunities; the same oppor- 
tunities, in short) that the other apprentices in the workuop 
got. Henry Crichton, the foreman under whom the pursuer 
was -nearly four years, says that "the defender told me to 
learn pursuer his trade. I did so. I did not succeed. He 
was slack. I spoke to him until I was tired. I complained 
to Service of his want of capacity.^' He adds that it depends 
npcn the apprentice's own activity if he learns to put in the 
loaves and push himself forward; and in answer to the ques- 
tion, Why did he not teach pursuer to put in the loavest he 
aays: "I did not teach pursuer to put in loavesj, as he was not 
Car enough on. All the other apprentices got less or more of 
it*'* Soott no doubt sayL "I had no time to teach the boy the 
OTen, and this was why I did not teach him;" but he after- 
wards adds, "I did what I could to teach the boy." The wit- 
ness's meaning is^ that the pursuer beings as he describes him, 
slow, awkward, bhUdisb, cxying when rebuked, would have 
zequored a mudi longer time than other boys to be thoroughly 
Isslvnoted, but that he was instructed as much as the other 
bom and that the foreman fulfilled, as &r as he oouldy the 
orden of his master. It is in these drownstanoei that tUa 
Appreatim demands damages from his master on aooount of 
Iweaiob <tf oontraot. To maintain sadi an action the pursuer 
Biwt ahow that he oontribntad in no wi^T to tha unfortimati 



tion; but that obUffation is qualified with the condition that 
the apprentice shau be capM>le of learning or nptsldDg the 
business; and he may be incapable, not only firom natural 
stupidity, but from wilful careLessness and inattention. Each 
foreman tried to make the best they oould of the pursuer, and 
each of them tired of the work. The Sheriff does not justify 
the natural impatience which the foremen showed, as they oer* 
tainly, if they had been more hearty in the work, might have 
turned out a more creditable apprentice. Sedng, therefore^ 
that the ignorance of the pursuer at the end of his apprenticiB- 
ship was not caused solely by neglect on the part of ms master, 
but was mainly the consequence of his own inattention, he ia 
not entitied to succeed in his claim of damages. Ko doubt 
the witness ICNeilage describes the pursuer as now a wiUing 
workman, ordinarily quick at taking things up^ and attentive 
and obliging, all wMch is quite consistent with the evidence of 
his character and conduct during the apprenticeship. He ia 
now older, and with increased age has come more knowledge 
and an increased sense of responsibility. The lad's mind has 
no doubt developed, and he may turn out, under M^Neilage'a 
instructions, an excellent workman. But the question is not 
what the pursuer now is, but what he was, and unless all Ins 
fellow-workmen are to be disbdieved, he was formerly very 
di&rent firom what his present master describes him. There 
is one part of this case to which the foregoing observationsdo not ' 
apply, and that is the second complaint znade by tibe pursuer, 
viz., that he was not taught tiie making of pasUy. If this 
had been an action during the apprenticeship to ooinpri the 
defender to teach the pursuer pastxy making, the Sheriff would 
have no doubt of the success of such an action. The inden- 
ture binds the master to teach the apprentice "the art and 
business of a baker so far as practised by himself.** At the 
time when the indenture was entered into he baked pastry aa 
well as loaves, and the plain meaning of the indenture is, that 
he should teadi every department of the baking business which 
he then practised. The proof which has been led upon this 
branch of the case aids the Court very little, because it con* 
osts of nothing more than a number of oj^ons of witnesses 
to the effect tl^t they think loaf baking and pastry baking 
to be dififerent trades. None of the witnesses even teU the 
Court what are the ingredients of which pastry is made; but 
the Sheriff was inform^ at the hearing that pastry is just 
flour and water, with lard, butter, and eggs. He was also 
informed tiiat although the covering of a be&teak-pie contains 
butter, that la not pastry work, but ordinary bakmg. These 
distinctions are all too fine; and therefore the Sheriff must 
come to the condusion that under the indenture the defender 
was bound to teach the pursuer pastry baJdng. This is the 
defender's own view of the case, for he says: ''When slack at 
the bread baking I consider I was entitied to employ an ap« 
prentice at the pastry." If he were entitled so to emdoy him, 
he was on the other hand bound to teach him. It was a 
matter quite certain, however, that he did not teach him, for 
the pursuer was only employed at pastry work during eight 
days of his whole apprenticeship. It cannot be sud therefore 
that he had not capacity to learn this brandi, for he cannot be 
said to have got a triaL Yet the Sheriff cannot find grounds 
for awarding damages against the defender. The complaint 
as to not teaching the pastry department was never made by 
the pursuer until his apprenticeship was ended. The pursuer 
and his father made complaints that he vras not taught the 
oven department, butnotiiing was ever said about non-iostruo* 
tion in pastry until this action vras raised. Notwithstanding 
the construction which the defender puts upon the indenture 
— ^that he was entitied to employ the pursuer at pastry work 
if bread baldng was slack— it appears that all pMties during 
the apprenticMhip acted upon the footing that the pufsner 
was not to be taught pastiy making. In these dronmstanoea, 
it Is impossible to sustain a daim of damages after the appren- 
ticeship is at an end, whatever might have been the case 
during its ooxrenoy, if a demand had been made for such in< 
struotion. Although the Sheriff has fnmted absolvitor to tiia 
defender, yet he does not think that in the drcumstanoei thi 
defender is entitled to his expenses firom the punuer. 
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17th Sittexbkb, 1862. 

SHERIFF COURT, FALKIRK. 

(Mb Sbibiff Hill.) 

TaoiiAs Hahiltom v. Jam&s Gbaham. 

Sale— l/ora— Warranty.— -4 horse was soldy under a 
written warranty^ as sound on Sth October. On the 
9lst he was examined and declared unsound. This 
was intimated, and the price demanded hack from the 
seller. On his rejusal, and in an action for repetition 
of the price, held (1) the plea of mora repelled in Hie 
ciratmstances; and, (2) the onus of proving unsound- 
ness having been laid on the pursuer, circumstances 
ifi which held that he had failed in his proof and 
defender assoilzied. ' 

The pnnuer, a horae-dcaler in Haddington, purcbased 
from the defender a three-year-old colt, and gave a written 
warranty of its aonndnefls in the following terms: — 

''Falkirk, 8th Oct., 1861. 
*'Sdld to Thomas Hamilton, a brown horse, warranted 
sound, free from vice, and a good worker. 

'' Jamks Gbaham.'' 

A few days thereafter the pursuer sold it to Mr Mill, 
farmer, who shortly afterwards observed it to be ''thick 
in the wind." On being examined by a veterinary sur- 
geon, he pronounced it to be unsound, and "a roarer.** 
The pursuer thereafter took back the horse, repaid the 
price to Mr Mill, put the horse to lirery, and ndsed this 
action against the defender. 

The pursuer pleaded — (1) The defender having sold 
the horse or colt in question to the pursuer at Falkirk 
under an express warranty that the animal was "sound, 
free from vice, and a good worker," and the horse having 
been found to be unsound, and the unsoundness to have 
existed at and prior to the time of sale, the defender is 
bound to take back the horse, repay the price thereof, 
and repay the pursuer all expenses to which he has been 
put in consequence of the sale. 

(2) The course adopted by the pursuer in sending the 
animal in question to livery, and applying for its sale 
by judicial authority, was the legal and competent course, 
and is, besides, the course which prevails in the County 
of Had ding ton in similar cases, and the pursuer was 
Icfgally entitled to adopt it and follow it out. Moreover, 
the sum falling to be sued for exceeded the amount 
which can be competently sued for in the Small Debt 
Court. 

The defender pleaded— (1) The pursuer not having 
stated in his condescendence that the horse in question 
was unsound at the date of the sale, no relevant aver- 
ments have been put forward to go to proof in support 
oif the conclusion of the summons. 

(3) The pursuer, in the circumstances stated by him- 
self, ought to have sold the horse at an earlier stage, by 
judicial authority, and proceeded against the defender in 
an action in the Small Debt Court for the dififereace 
between the prices at which he bought and sold the 
imimal* 
(8) The pnnuer, under the oiromnstanoeB stated in the 
lenoe^ ii not entitied, after the delay wUoh bt 



allowed, to seek repetition of the price. {M^Beg v. 
Gardiner, 22d June, 1858.) 

(4) The horse in question having been sound at the 
date of the sale to the pursuer, the defender is entitled 
to be assoilzied, with expenses. 

The parties having been heard, the Sheriff-Substitute 
pronounced the following Interlocutor: — 

The Sberiff-Substitate having heard psrties' procoratorfl, 
and oonsiderod the proof adduwd, and whole prooeai. Finds 
1. llkat at the Falkirk Tryat» on Sth October last, the defender 
sold to the punraer, who is a horse-dealer at Hnddington, a 
three-yearK>]d oolt for £30, giving at the time » wziUen 
wtmnty that it was perfectly sound ; 2. That the pursoer 
sent it that afternoon, which was very wet, to Bathgate a 
distance of thirteen nules ; 3. That after being in Bathgate 
for two days, it was taken to Calder Fair, eight mike disteBt» 
<m 1 1th October, and was exposed there for sale ; 4. That not 
being sold there, it proceeded to Haddington, which it readied 
on the aflemoon of the 1 2th ; 5. That it stood in the pnrsoer's 
stablee there till the 18(h, when it was sold to Mr Mill, a 
&mker in the neighbourhood, for £35, the pursuer giving tlie 
same warranty as he had got from the defender; tf. That Mr 
Mill first b^gan to work it on the 2l8t, when it was obaerved 
to be "thidc in the wind;" 7. That he continued to work it 
moderately till 3l8t October, when he had it examined by 
Storrie, veterinary surgeon, who pronounced it to be Qasoand 
from "roanng;" 8. That he immediately intimated this to 
the panuer, who sent Knox, vetoiinary surgeon, to examioe 
the horse on Ist November, and he also ptonoonoed il 
unsound ; 9. That the pursuer in ooosequence took back the 
horse from Mr Mill, and repaid the price; 10. lliatoii5tii 
November the pursuer and defender had an intoriew on the 
subject, and on 8th November the pursuer wrote demiiwling 
that the defender should take back the horse and repay lbs 
price; 11. That by letter of Uth November the dflknder 
positively refused to do so; 12. That the pursuer sent the 
horse on 18th November to Knox's Livery Stablesi, and on 
16th November intimated to the defender that it stood thue 
at his expense; 13. Finds that, in the drcumstanoes above set 
forth, this action is not excluded by mora, on the punsei's 
part, and therefore repels the third plea in law for the 
defender; but, 14. Finds that the pursuer has failed to prove 
that the horse was unsound when sold to him on Sth October: 
Therefore assmlales the defender from the oonoloiriona ol the 
action : Finds him entitled to expenses of process, allows as 
account thereof to be given in, and remits the same^ when 
lodged, to the auditor to tax and report, and deoems. 

Note. — ^Thereare two defences to this action — 1. Hist it 
is barred by mora on the pursuer's part ; and, 2. That the 
horse was sound when sold to the pursuer. 

With regard to the first, the SherifF-Sabstitute thinks that, 
in the somewhat peculiar circumstances of this case, that plea 
cannot be given effect to. The general rule, as laid down by 
!ReIl {Com., p. 92) is, that "in the question of deilay tiie 
time is to be reckoned from the discovej^^ of the fault ; firom 
the time of delivery where the fault is obvious; where latent, 
from the time of its becoming apparent." Here, it is thou^^t 
Uiat the alleged unsoundness, "roaring,** is not one so 
necessarily obvious as to^reqidre that the time should be 
counted from the deliyery,' although the fact that it- was not 
discovered at the sale mav be an important element In con- 
sidering the proof as to whether it existed at that time, and, 
not being discovered then, it is one which was likely to sliow 
itself only if the hoise was taking somewhat violent ezerase, 
or if it was put to work. Now, the purchaser was not a 
farmer, but a horBe>dealer, who bought the horse not to work 
it himself, but to re-sell; and, aoconfingly, he states Aat il 
was taken to Haddington, and that it stood in his stables till 
the 18th October, having never been worked by him dnnng 
that time. It was then sold to Mr Mill, a £armer in tiie 
neighbourhood, and it was only when he set it to work on 
2lBt October that the unsoundness is alleged first to have 
shown itself. Mr Mill, however, not supposing that there 
was anything materially wrong with it, continued to give it 
moderate woric till 31st Ootohw, idien he got it fflramlnad hf 
Mr Stoirie, vs|«riaary sumon, who proDoanosd it vnscnM* 
Mr Mill at onos wrote to 8m pmraer, and on 1st K^rsnbsr 
Iftwss 
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Burgeon, who alao pxonoimoed it unflound. It was returned 
to the pursuer next day. He says that he immediately wrote 
to the defender, but he admits that he had misdirected the 
letter, and that it never reached its destination. But he 
ddled for the defender on 5th November and told him the 
horse was unsound. The parties give very different aooounts 
of what passed between them at this interview ; but it would 
appear tnat the pursuer did not then say absolutely that he 
was to return the horse, and that the price must be repaid. 
This was done, however, by letter of 8th November (No. 9 of 
process. ) Although, therefore, about a month elapsed between 
the original sale, and the demand that the horse should be 
taken back, it appears that there was no unreasonable delay 
on the piurBuer*s part in making this demand after he became 
aware of the imsoundness on 1st November. (See on this 
point Ewart v. Hamilton, 25th !Febrnary, 1701, sh., dig., sale, 
113.) The only case reierred to by the defender in support 
of this plea was M'Bey v. Qardiner, 22d June, 1858, 80 jur., 
691. But there is a clear distinction between that case and 
the present. There, the purchaser discovered that the horse 
was unsound three days afber the purchase, and he immediately 
intimated the fact to the seller, and called on him to take 
it back, which the seller refused to do. There was therefore 
no delay in intimating ; but then, after the seller's positive 
refusal to take back the horse, the buyer continued to keep it 
in his own livery stables till it was sold by judicial authority, 
about two months after; audit was held that by so doing, 
and not placing the animal in neutral custody, his action for 
repetition of the price was barred. 

Nothing of that kind took place here; for by letter of 11th 
November (No. 7 of process), the defender refused to take 
baok the horse. It was sent to Knox's Livery Stables on the 
13th, and the fact was intimated to the defender by letter of 
16th November, (No. 10 of process). In these drcumstaneee 
the Sheriff-Substitute does not think that the pursuer should 
be predaded from proving, if he can, that the unsoundness 
existed at the date of the sale. 

The burden of proving this lies on the pursuer; and it will 
not be enough for him to prove merely that it may have ex- 
isted, or that it probably existed; he must prove that it 
actually did exist at that time. Now, the first observation 
that occurs is, that not a single witness is adduced who can 
say that the horse was affected with roaring before the sale. 
All that the pursuer attempts to prove is that it must have 
been so, because it had no cold from the time of the sale, 
and therefore there was from that time no cause from which 
the roaring could have originated; for roaring is described by 
the medidd witnesses to be a noise made by a horse in breath- 
ing, caused by the thickening of the mucous membrane of the 
WindfHpe, and to be usually the result of cold. The veterinary 
suigeons, Storrie and Knox, no doubt give it as their opinion 
that the roaring with which they found the horse to be affected 
on 3l8t October and 1st November, was of long standing. 
But it appears to the Sheriff-Substitute that while their evi- 
dence as to the fact of the horse's unsoundness then is oondu- 
slve, verv little weight indeed is due to their opinion as to the 
length ot time it had been thus affected. Professor Dick says 
(p. 12), "A veterinary surgeon can only give a probable 
opinion as to the length of time the disease has existed." 
And a comparison of the opinions expressed by the three 
veterinary surgeons who at different times examined the 
horse, proves the correctness of the statement. On Slst 
October Storrie says he considered the complaint to be of 
■ome months^ standing (p. 80).' Knox examined him on 1st 
November, and he says (p. 9), "I consider the disease must 
have been of long standing.** Tet in page 12 he admits that 
it might have been oontnurted within three weeks previously; 
while Mackintosh, veterinary surgeon, says (D.P., p. 27) that 
in his opinion the roaring must just have been coming on 
when he saw the horse on 20th December. In the certificate, 
granted by Knox on 1st November, he says the "un- 
■DtindneBB must have eodsted prior to 8th October last," (No. 
15 of process.) But it is petfeetly evident that he fonned 
that opinion, not from observing that the hone had no oold 
on him at the' time, nor from any appearances presented by 
tha disease indicating that it was of long standing, but ohiefly, 
if not entirely, in oonsequenoe of having been assured, as he 
doubtless was by the pursuer, that the horse had been fr«e of 
fXilddnoetbe8uiOotober,thedayof thasalp. 7orheiayB(p. 
12)\ "The roaring in question m^ht !»▼• be«a th« rwralt of a 
poUfMsgihiMWitkibofcniMwfhihQiH,'* SotMUi 



opinion just amounts to this — ^roaring being the result of cold— 
if the horse had no cold since 8th October, this unsoundness 
must have originated before that date. 

The whole of the pursuer's case therefore depends on his 
proving that the horse had no cold after the 8th October, at 
which date both he and the defender concur in saying he was 
free of cold. And the pursuer swears (p. 14) that it had none 
from that time imtU it went out of his possession on the 18th. 
His groom, Andrew Meek, says (p. 23): ''His horse had no 
cold when in the pursuer's stables;'* and he is corroborated by 
the under-groom, WilUam Innes, who says (p. 25): "While 
this horse was under my charge, I never observed him cough, 
or saw symptoms of cold on bun." That is all the evidence on 
the subject during the ten days the horse was in the pursuer's 
poBsessson. It was sold to Mr Mill on the 18th, and he says 
(p. 6): " There was no appearance of its being affected with a 
cough or oold during the time it was in my possession" — i.e., 
till 1st November. His farm-servant, Willuun BlackhaU, who 
took charge of it during that period, does not speak so 
decidedly, for he only says (p. 20): " I don't think he had any 
cold or cough, and was quite healthy, taking his meat welL" 

On the other hand, the defender, who rested the horse him- 
self, swears (p. 13), "He never had any cold up to the day of 
sale, nor any cough. He was perfecUy sound in the wind and 
free in breathing. Up to that time he did his work and took 
his food properly." Bobert Frew, who was fann-servant to 
the defender from May till November last year, says (p. 4): 

** H^ was quite free of cold up to the Tryst He 

worked weU; I never saw him show any heaviness of breath- 
ing. If he had made any noise of roaring I would have heard 
it I never heard him cough. I am quite satis- 
fied that he was sound at the time of the sale." Lewis Potter, 
who shod him the day before the sale, and after doing so 
trotted him several times " to see if he went sound on his 
^oes," heard no wheezing or roaring at that time (p. 9); and 
R. Mackintosh, veterinary surgeon, who knew the horse well^ 
happening to be at the defender's fkrm about ten days before 
the Tryst, saw it ploughing, and says (p. 28): ''I did not 
examine him narrowly, but I was within three yards from him. 
If he had been a roarer, I would have noticed it. I saw 
nothing defective with his wind." At the same time hs 
admits, on cross-examination, that not having been asked to 
examine the horse he "cannot say whether it nuiy or may not 
have laboured under the affection of roaring at that time." 

It is very important, too, to keep in view what took place 
at the sale. The pursuer was accompanied there by his 
brother, William Hamilton, oowfeeder, Haddington, and Mr 
Young, grazier, Bathgate, to assist him in his purchases. It 
was to the two last that the horse was first shown, and after 
some bargaining, William Hamilton bought it for the pursuer. 
He admits (p. 22), that before doing so the horse was trotted 
out. They then went to the pursuer, and for his satisfaction 
the horse was again walked and trotted out. He admits that 
he saw him twice trotted out. He adds, no doubt (p. 13), 
" that there was not a good opportunity at the place we were 
standing for having the horse tested by running out, and I 
was also much engaged." But this is contradicted by the 
defender, who says (p. 14) : " The horse was trotted up and 
down, and well shown offl He was so tested that any person 
of ordinary skill could have seen if he had a cold or was a 
roarer." And his servant, Frew, says (p. 5): "I trotted the 
horse out frequentiy at the Tryst. There was plenty of room 
to do so. He was run out quite sufficientiy to show whether 
his wind was sound." There can be HtUe doubt that there 
was plenty of opportunity of trotting him out, and that he was 
trotted out as is ordinarily done on such occasions; and as the 
pursuer is a horse-dealer, carrying on an extensive buisness in 
that line (p. 12), and therefore skilled in horses, it is very 
difficult to believe that he could have feuled to detect that he 
was a roarer, if such unsoundness had then existed. He says 
(p. 14) that he pays " particular attention to new purchases 
after they oome home, to see that they have no oold or other 
troubles." It is not likely that he would pay less attentioa 
when he was making a purchase. 

The strong presumption thence arising that the hone was 
loond at the time of the sale, fortified as it is by the evidenoe 
led as to its soundness up to that time, which Is not direotljf 
oontradioted by any evidence led by the pursuer, does not seem 
to the Sheriff-Substitute to be overcome by the evidenoe of th« 
puxtTter and his two grooms who oamot be regarded m alto^ 
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the ton days it wab in hiB poaession. Indeed, there leenui 
ffood reason to suapect that the thickness of breathing observed 
by Blackhall on the 2lBt October was just tiie remiuns of a 
cold (which by the 3l8t had developed itself into roaring) con- 
tracted aftor the sale, and which its jonmey to Batheato on a 
very wet October afternoon, after being exposed at the Trjvt, 
and its transmiBsion to Haddin^^ton among a number of other 
horses "some of which had cold'' (pp. 23-5), would fully 
account for. 

After a careful consideration of the whole evidence, the 
SherifT-Substitute has arrived at the conclusion that the pur- 
suer has not proved that the horse in question must, beyond 
all doubt, have been a "roarer" when lx)ught from tibe defen- 
der .on 8tii October. 

The puisuer appealed, and the Sheriff having heard 
parties* procurators, pronouuced the foUowiog judg- 
ment'. — 

The Sheriff having considered the appeal of the pursuer, 
reduming petition, answers, proof, and whole proceas, dis- 
misses the appeal, adheres to tibe Interlocutor appealed against^ 
and decerns. 

KoTS. — After careful consideration of this case, the Sheriff 
agrees both with the conclusion to which tiie Sheriff-Substituto 
has come, and with the grounds on which he has rested his 
judgment. 

Ae question is simply, Was the horse in question a roarer 
on the day on which he was sold to the pursuer — viz., the 
8th of October, 1861! The pursuer undertakes the <mv$ of 
proving that he was, but his proof is entirely of an inferential 
and retrospective charactor. He leads no evidence as to his 
condition before the sale, but he contends that as he was 
found to be a roarer about the end of October, and as he 
cauj^ht no cold while under the charge of himself, or of Mr 
Mill, to whom he resold the animal, to which the dis^ise of 
roaring was to be ascribed, the roaring must have existed, 
though undiscovered, before the sale. But looking to the 
proof led by the defender, it seems impossible to come to the 
conclusion that at the dato of the sale the horse was in any 
such condition. Those who had charge of the horse for 
months before, the farrier who shod mm for the sale, the 
person who trotted him out on that day, the vetorinary sur- 
geon. Mackintosh, wlio had seen him ploughing some time 
before — ^all concur in saying he neither had cold, cough, nor 
roaring before the sale. The pursuer, who is himself a pro- 
fessiomd horse-dealer, seems to have seen the horse trotted 
out, and he was assisted in his purchases at the sale by his 
brother and Mr Young, grazier. Had the disease then 
existed, surely it weuld have been obvious to some of the 
numerous witnesses who speak to the condition of the horse 
before and at the time of the sale. Nor can it be supposed 
that up to the 18th of October there had been any indication 
of the complaint, since on that day the pursuer sold him as 
sound to Mr Mill, giving him the same warranty he had 
received from the defender, which he unquestionably would 
not have done if any suspicion of roaring had been entertained 
by him or those who had charge of him. But within a few 
days thereafter he is observed to be thick in the wind, and by 
the end of the month he is found to be unsound from roaring. 
Now, if the defender had established that roaring necessarily 
supposes a previous cold caught some five or six weeks before, 
developed into disease at the end of that period, a question of 
nicety would arise upon the warranty — viz., whether a party 
seUing a horse with no visible disease on him would be liable 
under such a warranty, if it turned out that the horse had in 
him at the time of the sale the seeds of disease in the shape 
of cold, though undiscoverable, and which afterwards developed 
themselves into unsoundness. But it is not necessary to deal 
with that qiiestion, for the evidence of the medical men does 
not establini that the disease of roaring might not originate 
in oanses subsequent to the sale; and, without going into the 
evidence, the Sheriff is inclined to think with tlw Sheriff- 
Bubstituto, that it was quite possible that the horse miffht 
have oaught a oold (though not noticed by the pursuer) either 
whm ridden duringthe rain from the Tryst ground to Bath- 
gate^ or at Calder f'air, or during the jouniey to Hadding« 
ton, which might within some tune imr dsyelop itself into 
fouing. 



the pursuer, on whom the onus of proof Hes, has not conds* 
sively established that there was any disease on the hoiae at 
the tmie of the sale. 

Ad, J. SiOBiB, Haddington. AU.K HurDSBaov, Falkirk. 
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SHERIFF COURT, GREENOCK. 

(Mb Shbbixv Tbhhekt.) 



Forbes i\ Stoker. 

Loan — ^Proof, ontis oL^In an action for money lent wiik- 
otU acknowledgment, the defender admitted that he had 
received the sum sued f or ^ but added (hat it was as pay- 
ment of a share in a joint business. It was maintained 
(hat die defender's admission was conclusive of the case, 
and (he defender ought to prove (he qualification, — Held, 
that the admission must be taken wi(h its quaUfication, 
and that it lay with the pursuer to disprove the quaUfi' 
cation. 

The pursuer, Catherine Forbes, domestic servantr 
Greenock, sued John Storer, watohmaker, Gkcenock, 
for repayment of £38, lent by her to him on 24th 
April, 1861, but for which she got no acknowledgment. 

The defender denied liability, and pled that the trans- 
action was not a loan, but that he received the money 
firom the pursuer as her share and interest in a tobacco- 
nist business carried on by them in co-partnership. The 
pursuer maintained that the admitted receipt of the 
money by the defender was sufficient for her case, and 
that the defender was bound to prove the qualification 
attached to the admission. The defender argued that 
the admission was to be taken as a whole or not at all. 

The Sheriff-Substitute held that the defender was 
bound to prove the qualification, but the Sheriff (Fraser), 
on appeal by the defender, pronounced the following 
Interlocutor: — 

The Sheriff having considered the whole process, sustains 
the defender*s appeal, recalls the Interlocutor appealed against, 
and finds the defender entitled to the expenses of the appeal, 
modifies the same to £1 10s; farther, allows the pursuer a 
proof of her averments, and to the defender a conjunct proba- 
tion; grants dihgenoe agunst havers and wit ne ss es , and remita 
to the Sheriff-Substitute to take the proof to be adduced, and 
decerns. 



KoTE. — The pursuer must teke the judicial admissions of 
the defender with their qualifications. She cannot take one 
bit of the admission and reject the rest If she will not take 
the admission as a whole^ sne must begin the proof by disprov- 
ing the qualification (DonaJdaon A MUne^ 10th June, 1852« 
14 D., 849; Oampbdi v. M'Artney, 14 D., 1086); or if she 
does not mean to rely on the admissions at all, she must prove 
her case otherwise. The mistake which tiie porsner makes is 
in supposing that the defender must prove the qualificatioiis to 
his j ndidal admissions. This is dearly not law. 

Ad. B. BLAiBy Jtm. AU, A. SCaodokasd. 
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18th BMSTMMBa, 1862. 
SHEEIFF COUET, GLASGOW, 
(Mb Shsbut Suxtb.) 



David Bannattnb v, Robkbt Rintoul, Alexakder 

& GoKPAirr. 

pledge— Advance — Special— General Lien. — A made cer- 
tain advances to By in security of which goods were 
pledged. The immediate advances were repaid, hut A 
re/used to deliver up the pledge, on the allegation that B 
had formerly been a member of a firm which was in- 
debted to A, and (hat the present advance was only one 
of a series, and he was entitled to a general right ofre* 
tention of B's goods for the Company debts. Held, 
that as ihe goods in question had been specially pledged 
for a special advance, and as that had be^ repaid^ A 
had no right of retention. 

This was a sninmary action for restitotion of a quantity 
of oatmeal which the petitioner had pledged in secorily 
of certain adyanoes, which had been re-paid, bat which, 
the respondents ayerred, they retained in security of 
other advances made to a firm of which the petitioner 
had been a member; the advance referred to by the 
petitioner being one of a Bfanea, 

In their defences the respondents averred — 

Art. 1. The pursuer for sometime, and in particular 
during the years 1857, 1858, and 1859, carried on, in 
name of Bannatyne Brothers, the business of grain and 
flour merchant, which he has since conducted in his own 
name; at least the pursuer was sole, or principal, or one 
of the partners of that Arm. 

This was admitted. 

Art. 2. The defenders from time to time made cash 
advances to the pursuer while he carried on bumness in 
name of Bannatyne Brothers (or these advances were 
made to that firm — ^the pursuer being sole, or principal, 
or one of the partners thereof), upon the security of 
goods transferred or deposited by the pursuer as afore- 
said, or by the said firm, to or with the defenders. A 
running account was kept, and the goods mere relieved 
or uplifted from time to time as the advances were wiped 
off by payment. These advances were secured by a 
general lien or right of retention of or over the goods. 

This was denied. 

Art. 3. That on or about the 12th December, 1861, 
the defenders, in continuation of their dealings with the 
pursuer, who was then largely indebted to them on 
previous advances, as aforesaid advanced to him £189 
sterling, by granting to him their acceptance for that 
amount at two months from that date, and the pursuer 
transferred to them, in farther security, 140 loads of oat- 
meal, then lying in the stores of Peter Fleck 8c Co., in 
Ann Street, Glasgow; and the said oatmeal was there- 
after held by the said storekeeper at the order of the 
defenders. 

This was not admitted. 

The pursuer pleaded— 

1. The oatmeal in question having been pledged to 
the respondents in security, and repayment of money 
lent to the petitioner, and said advance, charges, etc., 



having been repaid, the respondents were bound either 
to deliver an order for the delivery thereof^ or to re« 
deliver the said oatmeal to the petitioner. 

2. The oatmeal in question having been specifically 
pledged to the respondents, and the loan thereon and 
necessary charges having been repaid, the respondents 
had no right of retention thereagainst. 

S. The retention or possession by the respondents of 
the oatmeal in question was illegal and unwarrantable. 

4. The respondent having illegally and unwarrantably 
refused to re-deliver the oatmeal after said advance had 
been repaid, and at their own hands illegally and un- 
warrantably removed the same to their own stores 
against the petitioner's remonstrance, he was entitled to 
decree, reserving his claims for damages sustained and 
to be sustained. 

5. The averments in the defences of a lieu by the 
defenders over the oatmeal in question for the debt 
claimed by them, or any other debt, being insufficient 
and irrelevant, and unfounded in fact, the petitioner 
was entitled to decree, as prayed for, with costs. 

6. The pursuer being only one of the partners of 
Bannatyne Brothers, the defenders have not a general 
lien over his goods, even supposing Bannatyne Brothers 
were indebted to them, and they had averred and could 
prove that they had a general lien over goods of Banna- 
tyne Brothers coming into their hands. 

The defends pleaded — 

1. The pursuer, in the circumstances before narrated, 
is indebted to the defenders in the said sum of £238 16s 
sterling, upon a just and fair balance of the accounts 
between them produced and referred to brevitatis causa^ 
and the defenders are entitled to retain the foresaid oat- 
meal until payment of that balance, interest, and 
charges. 

2. The defenders being and having been always 
wiUing and able to deliver the said oatmeal to the 
pursuer upon payment of the said balance, the present 
prooeedings were unnecessary, and ought to be dismissed 
with expenses. 

The record having been closed, and parties* procura-> 
tors heard, the Sheriff-Substitute pronounced the follow- 
ing Literlocutor: — 

Having considered the dosed record and whole process, 
and having heard parties' procurators thereon, Finds that the 
documents in process instruct that the 140 loads of oatmeal, 
delivery of which is craved in this action, were pledged with 
the respondents, by the petitioner, for an adyance of £189: 
Finds that the respondents admit on record that the petitioner 
repaid them the £189, advanced on the security of the 140 
loads of oatmeal: Finds that the petitioner also paid the 
respondents £2 19s 2d of commission and charges on the said 
advance, and the respondents do not claim more upon this 
account: In law, finds that the 140 loads of oatmeal having 
been specially pledged for a special advance, the respondents 
are not entitled to retain it on account of a debt due upon 
prior transactions: Therefore repels the defences, and decerns, 
and ordains the respondents, in terms of the prayer of the 
petition, to return said oatmeal to the stores of Peter Fleck 
k Co., and thereafter to subscribe and deliver an order npon 
the storekeepers to deliver or transfer the said meal to the 
petitioner: Finds the respondents liable in expenses, allows 
an account thereof to be given in, and remits the same to the 
auditor of Court to tax and report, and decerns. 

Note. — ^The respondents claim to retain this oatmeal, on 
ihe ground that the petitioner was the sole partner of the 
firm of Bannatyne Brothers, which firm owed them a sum of 
upwards of £200 upon transactions in the years 1857 and 
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1858, Mmming that the petitioner mm the lole put&er of 
that firm, or even that he himaelf owed them that sum on 
former tramactione. In this trannaotion it is dear that the 
oatnMal was pledged for a spedfic sum, which sum the respon- 
dents themselves admit that the petitianer has repaid. It 
was therefore the subject of a specifio pledge, and the reepcm- 
dents have no right to retain it for any general balance that 
may be due on other transactions. 

This Interlocutor ms appealed, and partiea' procura- 
tOTB having been heard, the Sheriff (Sir Archibald Alison) 
pronounced the following Judgment: — 

Having heard parties' procurators under the defenders' 
appesl upon the Interlocutor appealed against and whole 
prooesi, adheres to the Interloontor appealed from, with this 
variation or alteration, that of consent the pursuer, before 
extrsot, is to make payment to the defenderi, in addition to 
the sum of £189 already paid, of the sum of £26 58, which is 
admitted by the pursuer as the price of flour got by him on 
15th February, 1862, and also the further sum of £2 17s 2d, 
being additional chaiges connected with the meal in qoestion, 
and, quoad ultra, dismisses the appeaL 

KoTB. — ^The present case involves a very important ques- 
tion, and was pleaded with great ability on both sides before 
the Sheriff, under the appeal; and although the Shwiff was 
at ftnt much impressed by the aigument of Mr Forbes on 
behalf of the defender, yet Mr Galbraith s reply for the pursuer 
convinced him that the Interlocutor under review is based on 
sound prindples. 

The view which he takes of the ease is this-~The right of 
retention in our law is rested upon two grounds; first, the 
right of retaining one's own property till £e counterpart of 
an obligation contttuated in regard to it has been discharged. 
It is upon this prindple tiiat it has been repeatedly decided 
by the Ooort of Session that a seller of any artide, IT he does 
not expressly agree to waive his right of retention by giving 
credit, is entitled to retain the article sold till the price is 
paid ; second, the other prindple, in whidi the right or reten- 
tion is founded, is rested on the custom of menshants in some 
particular line of business for the advantage and interest of 
commercQ. It is on this prindple that in certain lines of 
business, as those of a factor, a broker, a banker, and some 
others, there is a right of retention established over securities 
or property lodged in security of a general balance on the 
whole accounts. But, excepting in one or other of these two 
cases, that j^neral rule is, that property depodted in pledge, 
in security of a particular advance, can be retained only in 
security of that advance, and must be given up when that 
advance is repaid. The pledgee is not entitled to say, except 
in the above-mentioned cases, that, having got hold of his 
debtor's property any how, and even upon a titie of possesdon 
which has now oome to an end, he is still entitled to retain it 
in security of a balance arising upon previous transactions. 

The foundation on which the latter rule rests, is, that the 
right of retention, to be valid in law, must be founded upon a 
legal right of possession, arising dther from the inherent right 
of every proprietor, till the counterpart of obligations con- 
tracted in regard to it have been discharged or introdaced by 
the general usage in regard to transactions of the kind 
in question are fulfilled. But if, as in the present case, pro- 
perty has been depodted as a security for a sj^edfic advance, 
and for no more, the pledgee has no right to continue the 
possesdon of the artide after the specific advance made on its 
security has been repaid; each artide deposited must stand its 
own advance, but is not bound to stand any other A pawn* 
broker may reUdn every article for a sum for which the whole 
were pledged, but not for unpaid balances on former pledges, 
as to which he must have recourse to an ordinary action for 
payment. 

In the present case it is admited on record that the oatmeal 
in question was deposited in security of a bill for £189, at two 
months, which was retired on the day of payment, and is pro- 
duced in process by the pursuer. Tius bdng so, the defenders' 
legal right to retain the custody of the meal has come to an end, 
and the defenders, who ndther hold it under an absduteri^^t 
of property, nor under any established usage of trade, but 
dmply as pledgees, are bound to restore after the advances for 
which it was impledged have been repaid. 

Aa. Jaxbs RrrcHiB. Alt, Damul Forbss. 



28d SBmoan, 1862. 
SHERIFF COTTBT, PEBTH. 

(Mb SHiBirr BabcIiAT.) 

Spowabt & Co. V. Tati^b. 

Joint-Stock Company— Unregistered — ^Liabilitj of Mem« 
ben— ^'Joint-Stock Companies Act, 1856»'*Bec. 4.-«* 
A joint'Stoch company^ not registered under ^* Joini" 
Stock Companies Act, 1856,^ whose members exceeded 
twenty in number, incurred a debt, and q/lerwards 
ceased to trade. The creditor sued a single member of 
the company for the debt. — Held, that under the AA 
section of the Act, he was liable, and decree given 
accordingly. 

The defender in this action became a shaxeb<dder of the 
Perth AfiBodathre Providon Society. This sodety, afttf 
doing bndness for some time, gave np tradiDg, bat left 
certain debts unpaid, and among the rest one for ooali 
purchased for its baking department. The ooal mer^ 
chants did not choose to summon all the 200 or SOO 
shareholders for recoyery of their claim, but fixed on one 
of them haying known substance. After a legal contest 
the Sheriff pronounced the following judgments in the 
action: — 



"^r*?*. 



Haying heard parties' procurators, and made aviaadnm 
with the process. Finds the constitution of the debt libelled 
proved^ Mid payment or satiafsction thereof not sUeged: 
Finds it admitted that the Pertii Assodative Pronrisa 
Society, to which the furnishings, the price of whidi is sued 
for, were made, was an unregist^ed partnership of more tiun 
twenty persons, carrying on business or tirade having fir its 
object gain, and that the defender was a shareholder in uaA 
Society: Therefore finds, in terms of the Joint Stock Com- 
panies* Act, 1856, section 4, that the defeQder, as one of the 
partners of said Society, is severally liaUe for the pursuers* 
debt, and has been competently sued in this action without 
calling therein any other membexs of the said Society or part- 
nership: Therefore, decerns against the defender in tenns of 
the summons; finds the defender liable in expenses. 

Note. — ^The only plea urged at the debate was^ thai the 
fourth section of the Act only contemplated debts comatitvttd 
against the Company or partnership previous to claiming from 
a partner who may be in total ignorance of the tiraasactions of 
the Society. 

According to the common law, a company debt must be con- 
stituted against the company before it can be demanded from 
a partner; and where the Company is dissolved then all the 
parties must be called at least where they are resident withia 
the jurisdiction of the Court. (17th June, 1862. Muir.) 

But the 4th section of the Joint Stock Act .earriee the case 
out of the rule of common law. Nothing is said as to whether 
the debt be constituted or not. But in words the most express 
declares each partner severally liable for the whole debts of the 
partnership, witidout calling any of his copartners. To adopt 
the defender's plea would be to set aside the statute. The 
Society is now no longer in existence, and so cannot be called; 
and to convene the numerous partners or their representatives 
woold be as impossible. 

The provision is certainly of fearful import, as thus the whole 
claims of a partnership may be rested on one individual, and 
his relief a^inst the others is not provided for and seems of 
difficult solution. Hie Legislature was conferring great priri- 
leges on Joint Stook Associations who placed themselves under 
the statute, and as a oounterpart they imposed severe responsi- 
bilities on such as did not come within the Act. The risk is, 
no doubt, very great. But parties have themselves to blame 
who voluntarily agree to run the risk which is nowise com- 
pensated by any small amount of possible gain which can be 
reaped. The filial issue of the Association in which this action 
had its origin is oidy one of many similar speculations. Tbe 
whole oottoem is placed under the real management of mne 
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man, whose interest in its prosperity is smaliy whilst the 
temptations to which he is exposed are great. The so-called 
managers are only useful tools in his hands to blind the share- 
holders; and the too frequent conclusion is an apt illustration 
of the old adage, " penny wise and pound foolish." 

The case being appealed, the Sheriff pronounced as 
follows: — 

The Sheriff having considered the defenders appeal, dis- 
misses the appeal, and affirms the Interlocutor appealed from, 
and decerns. 

The liability of the defender for the whole debt appears to 
be the necessary result of the Joint Stock Companies' Act, 
1862, sect. 4.* 



26th Ssftshbeb, 1862. 

SHERIFF COURT, HAMILTON. 

(Mb Shebiff Yxitch.) 

John Paterson t;. Hamilton & Walker. 

Mercantile Law Amendment Act — Guarantee — ^Froof — 
Track Act. — Goods were told and delivered on ike 
orders, verbal and urriUen, of a partner, who acted as 
manager, to the workmen of the company, the prices of 
which were retained out of the workmen^ s wages. The 
managing partner became bankrupt. The seller brought 
an action against the company and die individual part* 
ners, for payment. Held (I) Tliat the Truck Act did 
not apply; (2) That parole proof was competent for the 
goods furnished on verbal orders; (3) That proof Bcnpto 
vfel jaramento of the solvent partners was alone cowpe- 
tent, that the written obligations were in rem yersam of 
the company. 

Toe pursaer, a grocer and general merchant at Larkhall, 
sued the defenders, coalmasters at Skellyton Colliery, as 
a company, and the individaal partners, and the trustee 
on the sequestrated estate of T. B. Walker, one of the 
partners, for payment of £45 19s lid, for goods sold, 
and cash advanced to the defenders or others in their 
employment, by their orders and on their instructions, 
and for whom they were and are responsible, conform to 
account. It was alleged that T. B. Walker, who resided 
at Larkhall, near the colliery, acted as managing partner, 
and superintended all the pit and working operations, 
paid the workmen, and transacted all the arrangements 
for carrying on the work, and that he had ordered pit- 
ropes, powder, and other articles in the account. In his 
capacity of manager he had also issued verbal and written 
orders to several workmen to get provisions on credit 
from the pursuer, the prices of which had been retained 
out of the workmen^s wages. The pursuer had also lent 

* 10 and 20 Vict., cap. 47 — An Act for the Incorporation 
and Regulation of Joint-Stock Companies and other Associa- 
tions (14th July, 1856). 

Section 4th enaots: Not more than twenty persons shall, 
after the Sd day of Noyember, 1856, carry on m partnership 
ajiy trade or business having gain for its object, unless they 
are registered as a company under this Act, or are authorised 
■0 to carry on bosiness by some private Act of Parliament, or 
by Royal Charter, or Letters Patent^ or are engaged in 
working mines within and subject to the jurisdiction of the 
stannaries; and if any peraon carry on butinen in partnership, 
pontrary to this prorision, every person so acting diall be 
nnmn%> liable Ibr the payment of the whole debts of the 
MitOBoUp, and may. bo sued tas tba same withoat the 
yAadm iii^a«ot(o»<tr:snit ef aojrolhir nNobsvi of the 



or advanced to Walker, as manager and as representing* 
the company, various sums of money to assist in pay- 
ing the workmen's wages, and for a certain advance 
Walker had granted an obligation, which was produced. 
The pursuer averred that the other partners of the f rm 
knew and acknowledged the actings of Walker, and that 
he so acted as the manager of the colliery company. 

The defence was a general denial of resting-owing, 
and that the account was incurred by Walker on his own 
account, and not on that of the company. It was not 
admitted that Walker had been manager of the colliery. 

The pursuer pleaded — (1) The defenders, or their 
manager, or representative, and for whom they are 
responsible, having ordered and received the pit-ropes, 
powder, and others mentioned in said account, are bound 
to pay the prices thereof; (2) The goods stated in said 
account to have been furnished by the pursuer to certain 
workmen (named), and other workmen in the employ- 
ment of the defenders, having been supplied on the 
orders and instructions of the defenders, or of their 
manager or representative, for whom they swere respon- 
sible, the defenders were bound to pay therefor; (8) Or 
otherwise, the defenders or their manager having retained 
from the wages of the workmen various sums for the 
purpose of paying the goods supplied by the pursuer, 
were bound to repeat and pay to the pursuer the sums so 
retained; (4) The two sums of £5 each appearing in said 
account, under dates 29th September, and 17th October, 
1857, having been advanced by the pursuer to the defen- 
ders, or their manager or representative, as aforesaid, at 
the colliery, on or about regular pay-days, to assist in pay- 
ing the wages of the defenders^ workmen, and having 
been so disposed of, the defenders are liable therefor. 

The defenders pleaded — (1) The documents tounded 
on, in so far as they are obligations at all, are merely the 
personal obligations of Thomas B. Walker, and are not 
binding upon his co-partners; (2) The I O U's, copies of 
which are annexed to the summons, are void under the 
Act 1696, c. 25, as being blank in the name of the 
grantee;* (3) The pursuer^s claim, except in so far as 

* The Act referred to is as follows: — 

Act aitevt Blavk Bonds aitd Tbusts. 
October 9, 1696. 

Our Soveraign Lord, considering that the snbscribing of 
Bonds, Assignations, and Dispositions, and other Deeds blank 
in the Name of the Person in whose &vours they are granted; 
As also, That the Intrusting of persons without any Declara- 
tion, or Back-Bond of IVnst in writing irom the person In- 
trusted, are Oocasions of Fraud, as ako of many Pleas and 
Contentions; Doth therefore, with Advice and Consent of the 
Estates of Parliament, Statute and Ordain That, for hereafter, 
no Bonds, Assignations^ Di^NMitions, or other deeds be sub-- 
scribed Blank in the Person or Person's Name in whose 
fikvours they are conceived, and that the foresaid Person or 
Persons be either insert before or at the subscribing, or at 
least in presenoe of the same Witnesssi who are Witnesses 
to the Bubecribiug before the deliveiy: Certifyimg, That all 
Writs otherwise subscribed and delivered blank, as said is, shall 
be declared null; And fiuder, That no action of Declarator of 
Trust shall be sustained as to any deed of Trust made for bers^ 
alter, except upon a Declaration or BadL-Bond of Trust law- 
ftdlv subsooribed bv the Person all^gfed to be the Trustee^ and 
agvinst whom, or his Heirs, or Assigneys, the Deolarator shall 
b« intended, or unless the same be refiMved to the oath of 
Vu^simpUeiier; IhoUuii^, Hut this Aot shall act sstttd to 
the Indonation of BiUi of Bxohaiigfi ov Mis I^otsi of any: 
TMIagOompsajr. ' 
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admitted, is proyeable only scnpto vel juramento of the 
present defender, to the effect of establishing liability 
against him, the company being dissolved, and Thomas 
B. Walker being bankrupt: (4) The statements of a 
bankrupt made in his examination nnder sequestration, 
are not eyidence to any effect; (5) The allc;^ei debt 
Bued for not being due, except in so far as admiltod, the 
present defenders are entitled to absolvitor, with costs. 

The record was closed, and after a hearing, the Sheriff- 
Substitute allowed the pursuer a proof of his averments, 
and the defenders a proof of their defences, and granted 
diligence against witnesses and havers. 

This Interlocutor was appealed, and the Sheriff (Sir 
Archibald Alison) pronounced the following Interlocu- 
tor: — 

Having hasrd parties' procurators imder the defenderB* 
appeal, upon the Interlocutor ap})ealed against, and made 
avizandum, and considered the closed record and whole process, 
Finds, that the items in the aoooant annexed to the summons 
for ropes and gunpowder, amounting to £3 2s lid, are ad- 
mitted: Finds, in regard to the items charged on the account, 
for goods supplied to workmen, under orders alleged to have 
been granted by Walker, as manager of the Company, that 
mider the Mercantile Law Amendment Act, any goods fur- 
nished under aU^;ed guarantees, can only be provvd by the 
defender's writ or oath, so far as forming a guarantee or cau- 
tionary obligation, and not specific orders by the defenders, fur 
goods'to be furnished to another party, but that a direct order 
by the defender, or by Walker as manager of the Company, 
wherever the goods were to be sent to, and that the prices thereof 
were retained from the workmen's wages, for the Company's 
behoof, may be proved pro ut de jure: Finds, in regard to the 
Items charged in the account, for sums said to have been 
advanced by the pursuers under obligations, or as to the 
said obligations, or I O XJ's being granted by Walker on 
his individual name, and not for the Company, are binding 
only upon the party by whom they are granted, and that these 
advances or loans can only be proved against the other defen- 
ders by their writ or oath; and with these findings and expla- 
nations, adheres to the Interlocutor, allowiog the proof, and 
dismisses the appeal 

The proof as restricted was then led, and parties^ 
procurators having been heard thereon, the Sheriff-Sub- 
stitute pronounced the following Interlocutor: — 

The Sheriff-Substitute having heard parties' procurators on 
the proof, and whole process. Finds that this action concludes 
for £45 19s lid, for goods sold to the defenders, or others in 
their employment, and cash advanced: Finds, with reference 
to the charge for gunpowder, £3 28 lid, that it is admitted: 
Finds, with reference to the I O U's, that it is already settled 
by final Interlocutors that these can only be proved against the 
company by the writ or oath of the defenders: Finds that the 
pursuer has failed to establish that claim b/ such proof: Finds, 
with reference to the goods alleged to have been supplied to 
the workmen on the oiders of the defenders, are only vouched 
to the extent of £32 178; Therefore, decerns against the defen- 
ders for £3 28 lid for gunpowder, and for £32 17s, being the 
amount for which orders have been produced; quocui ultra, 
dismisses the action, and in respect of the plurit petUio, finds 
no expenses due. 

NOTX. — It was objected by the defenders that some of the 
Buarantees had no specific name, and therefore were not good. 
The Sheriff-Substitute thinks they are perfectly good for the 
goods furnished under them, although names not mentioned. 
&e has thsrsfora allowed them. 

This Interlocutor was appealed by both parties, and 
ftfter a bearing, the Sheriff pronoonced this judgment: — 

Having heard parties' procorators at great length under 
iheir mutual appeals upon the Interlocutor appealed against, 
proof adduced, and whole process, adheres to the said Inter* 
lootttor, widx this Tariation on the point of ezpenses^That in 
mpect the action ooneluded for £46 18s lid, while £Z% 17s 
Im btea deom«4 totf twoiUrdi t ipraMi art found daa to 



the pursuer, of which appoints an account to be given in and 
taxed by the auditor, and, qwoad uUra, disnusses the appeals 
for both parties. 

XoTE.— An this case was stated on record, and it appears to 
have been pleaded before the Sheriff-Substitute, it was <^efly 
one of evidence, and the pursuer contented himself witb bring- 
ing forward such proof, written and parole, as seemed sufllcient 
to establish that the furnishings in question were made upon 
the defenders* orders, written or parole, to their worlouen. 
Upon these branches of the case it seems sufficient to observe 
that the evidence seems sufficient to establish that tbe goods 
were furnished by the pursuer to the workmen chiefly upon 
the defenders' written order, but in some instances upon verbal 
order by them. So far the case seemed dear enougb, and it 
was upon that principle that the Interlocutor of the Sheriff- 
Substitute now under review was pronounced. But when the 
case was argued before the Sheriff under the appeal, the defen- 
ders, without contesting any points established by the evidence, 
or denying that the goods were furnished on th^ order to their 
workmen and the amount of each furnishing stopped off the 
workmen's pay, contented themselves with pleading two pro- 
positions in point of law, which was done with great ability by 
Mr Naismith. These were — 1st. That as this action was 
substantially one for payment of furnishings made on the 
defenders* guarantee, it could only be maintmned under the 
Mercantile Law Amendment Act, in so far as founded on writ- 
ten obligations, and written orders were only prodooed for three 
items of no great amount; and 2d. That even supposing writ* 
ten orders for the whole of the furnishings had been produced, 
it would only let in the other objection — that soch written 
orders were in direct violation of the Truck Act, which enacts 
generally and without exception* that all payments to work- 
men shall be illegal unless paid in the current coin of the 
realm. The Sheriff conceives that both theee pleas an ill- 
founded in the present case in point of law; and as the pIsa 
of the defenders is an ungracious one — amounting, as it omb, 
to an effort on their part to avoid payment to tbe pursuer of 
furnishings made to their workmen on their order, and the 
amount of which they already have in their pocket, having 
stopped it off their workmen's pay — ^he does not feel himself 
under any obligation to stretch a legal point in order to airivi 
at an inequitable result. 

The first objection, namely, that nnder the Mercant£ls 
Amendment Act, the action is unfounded, except in so far as it 
is based on written guarantees, apjiears to be sufficiently 
answered by the observation that this is not a case of goaiaa* 
tee at all, but one on a direct order, written or verbal, 
by the defenders to the pursuer, to furnish goods to a third 
party upon their (the defenders*) account. The distinction 
between such a case and that of a proper guarantee is that, in 
the present instance, there is only one obliyatum, namely, that 
of the defenders, who gave the order, whereas, in every cau- 
tionary obligation, there are two obligants — that of thepriiKi* 
pal dAtor and the cautioner. There is nothing incompetent in 
a person giving an order for goods to be furnished to himself 
or, in the course of business, on his own order for goods to be 
fumiBhed to another. The present case is one of that deecrip- 
tion; decisive proof of which is to be found in the fact that tbe 
only obligant relied on for the furnishing was the defender, 
who bound his firm, and that the workmen to whom the fur- 
nishings were delivered were not bound at all, at least to the 
pursuer. The case, therefore, u not one of guarantee at all 
falling under the Act, but one of a direot order, whic^ can be 
given either verbally or in writing, and to which the Act does 
not apply at all. 

The second objoction founded on the Truck Aet appears at 
first sight mora serious, but it appears to the Sheriff that when 
the facts are considered it is not applicable. The pnrsner, il 
is to be observed, is not alleged to have any concern direct or 
indirect with the defenders' colliery; if he had, there can be 
no doubt the Truck Act would have been applicable. The 
present oase^ therefore, is one of fuimshings made to workmen 
oy a stranger, third psfty, unoonneoted with the master, upon 
the orders of the latter. The Sheriff is not awara of any 
decision, finding that in snch a case the Track Aot applifl^ 
and that any violation of it oonstitutes a mahtm in m, whiob 
renders the case incapable of founding an action evm in a 
question between the person giving & order sod tha party 
who oonplita with it, even although tbe workaaii is no pacif 
to the pcoossi. The enactment ia tbe Thick JkjBk, aao. If 
aaaoti taat in all oe&taioti himftsr to btmiitfi/sr MijHyii^ 
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</ any arUficer, "in aay of the iradeo hereinafter enumerated, 
or for the performance by any artificer of any labour in any 
of the said trades, the wages of such artificer shall be made 
payable in the current coin of this realm only, and not other- 
wise, and that if, in any such contract, the whole or any part 
of such wages shall be made payable in any manner other 
than in the current coA aforesaid, such contract shall be, and 
is hereby declared illegal, and null, and void. And sec. 5 
declares, that, in an action or suit brought by such artificer for 
his wages, the defendant shall not be allowed to make any 
set-off, nor to claim any reduction in the plaintiff's demands, 
by reason or in respect of any goods, wares, or merchandise 
had or received by the plaintiff as on account of his wages, 
or by reason or in respect of any goods, wares, &c., so 
delivered or supplied to such artificer at any shop or vsarehoute 
kept by, or belonging to, sucA employer, or in the profits of 
vhick tuch employers sfiall have any share or interest" It is 
evident from these clauses that the Act applies only to con- 
tracts or agreements between the workman and his employer, 
and to furnishings from a shop either kept by the master or in 
which he has an interest, and does not apply to a cose, such as 
the present, where the furnishings are made by a third party, 
with whose shop the master is not connected, and under no 
contract express or implied between the master and his work- 
men. 

The I U's mentioned in the account libelled on not being 
insisted in by the pursuer, nothing need be said as to them. 



SSPTXMBEB, 1862. 

SHERIPF SMALL-DEBT COURT, ARBROATH, 
(Mb Shbbiff Gutrbie Smith.) 

In a Circuit Small -Debt Court held recently at Arbr6ath, 
three cases were taken to avizandum, and on these the 
Sheriff^ Mr Guthrio Smith, read written notes of decision. 

HUSBAND AND WIFE. 

Watson V. Fleming. — ^This case was for the rent of a 
house in Coatbridge. 

This is an action for the rent of a house taken by the 
defender's wife on 1st March, 1861 ; and the question is, 
whether the bargain has been ratified by the husband so 
as to make it enforceable against him. I think it is, 
because, first, he suffers a delay of nearly a fortnight to 
elapse before making any complaint; and then he writes, 
not repudiating the transaction, but begging as a favour 
that the pursuer " would take it off her hands." That 
Implies that he considered himself then bound by his 
wife's contract, otherwise the letter is both meaningless 
and unnecessary. The objection on the stamp laws does 
not arise, as the lease is proved independent of the docu- 
ments produced. 

VERBAL CONTRACT — PROOF. 

Lowson V. Walker, — ^This is an action for the enforce- 
ment of an alleged verbal contract, whereby, in con- 
sideration of receiving certain articles of furniture, the 
defender is said to have bound himself to pay £4 yearly 
as the rent of pursuer's house during her lifetime. I am 
quite satisfied that under the authority of Erskine (4, 2, 
20) and Edmonstone, 7th June, 1861, an obligation of 
this description, running over a number of years, cannot 
be validly constituted without writing, and that the obli- 
. gation being in its inception null cannot be supported by 
rei interventus, I am further of opinion that as this is a 
'^ase tibi n<m deficit prohatio sed jtts, reference to oath is 



incompetent — in other words, that a verbal agreement of 
the description in question cannot be founded on to any 
effect whatever. The pursuer's course will be to recover 
the articles in the possession of the defender, consideration 
of which has failed. 

Lyon 5* Andson^s Trustee v. William M^Kay, — ^This 
was an action for payment of a business account. The 
defender pled that he had never employed Messrs Lyon 
& Andson, and proof was taken on that point. 

The Sherifi'said— The case of Wallace r. Miller (1 S. 43) 
decides that a party may render himself liable for a law- 
agent's account by simply not repudiating the proceed- 
ings carried on in his name after he is informed of their 
existence. It appears that the defender knew of this liti- 
gation, the expense of which is sued for; that at the re- 
quest of the agent he sent two witnesses for examination 
at the proof; that there were produced certain receipts 
in his favour, which it was impossible to hold could have 
been obtained from him without his consent, and with- 
out his knowing the purpose for which they were to be 
employed. The proof, therefore, is sufiicientto enable 
me to apply the rule stated, by giving decree in favour 
of the pursuer, with expenses. 



29th Septeubeb, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbiff Stbathbbit.) 



JonN Bethell and Mandatory v. D. & J. Eeid. 

Sale— Compensation or Set Off— Bill of Sale— Vitiation 
— Homologation. — An account was incurred for work 
done, for which it was agreed to assign real property 
situated in England, A bill of sale was prepared in 
the English form, in which was inserted the amount of 
the account due, and was sent to the debtors for signa* 
tare. The sum in the deed was erased, and a greater 
sum inserted, and the alterations signed or initialed on 
the margin by the debtors. On receiving back the deed 
altered, the creditor intimated by letter to the debtors 
that he objected to the alterations, and this was not 
denied. In an action by the creditor for another account 
for work performed, it was pleaded by the debtor that 
the additional account was compensated or paid by the 
difference between the original sum in the bill of sale and 
the altered sum; and that the creditor had homologated 
the deed by having entered into possession of the property. 
Held that, ui this action, the pleas of compensation and 
homologation could not be sustained, as the deed was 
vitiated in essentialibus, and could only be set up by a 
separate action. Decree given for sum sued for, but 
process sisted for three months, to give opportunity to 
raise action. 

The pursuer, a manufacturing chemist in London, sued 
the defenders, formerly timber merchants in London, 
now in Glasgow, for £225 4s 7d, for creosoting timber 
for the defenders, and for loading same, as also for cash 
belonging to him uplifted by the defenders, per account 
annexed to the summons. The defenders had employed 
the pursuer to creosote quantities of timber, for which, 
up to 2lBt May, 1859, they owed him £1636 4s Id, 
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£1609 Sb 6d of which was contained in bills then current. 
It was agreed between the parties that the defender 
should sell, and the pursuer purchase certain works at 
Sunderland at the price of £2000 (according to the defen* 
ders' statement), and the pursuer was to discharge his 
claim for £1686 4s Id, and to retire the bills current, 
and to paj or creosote timber for £368 15s lid, the 
balance of the £2000. The pursuer averred that the price 
of the works was only to the amount of the debt then 
due bj them. It had been proposed that the price 
should be £2000, but as this had been positiyel j declined, 
the proposal was not insisted on. A bill of sale was 
prepared in the English form, assigning to the pursuer 
the plant and machinery, and premises of the defenders^ 
works at Sanderland and West Hartlepool. This deed 
was signed on 2l8t May, 1859, and the price as originally 
inserted was £1600, but it had been subsequently altered 
to £2000 in all parts of the deed, by the sum in 
writing having been scored through, and £2000 written 
above the scored words, and the defenders^ names were 
written on the margin opposite to the alterations. 
When the deed thus altered was received by the pursuer, 
he avers he immediately objected to it by letter, dated 
2dd May, addressed to the defenders, and that the defen-> 
ders aquiesoed in the terms of the letter correcting the 
alteration. 

The defenders admitted that since the execution of the 
bill of sale the pursuer had performed work for them to 
the extent of £218 8s 6d, but that still left a balance 
over the £863 16s lid, and they claimed that balance as 
due to them. 

The pursuer pleaded^(l) The pursuer having per- 
formed the labour and made the advances on the order, 
and for and on account of the defenders, they are liable 
in payment thereof; (2) The defenders having recovered 
the account due,' are bound to account therefor to the 
pursuer; (3) The defenders having unwarrantably, and 
at their own hands, without the knowledge or consent of 
the pursuer, altered the amount of the purchase money 
expressed in the deed, the same was not^inding on the 
pursuer except to the extent of the original sum; (4) The 
pursuer having, immediately on receipt of the deed in its 
altered state, intimated to the defenders that he refused 
to accept of it on the terms proposed by the defenders, 
the same was not binding on the pursuer; (5) The defen- 
.ders having agreed to pay for all goods furnished, or 
work performed after the date of thedeed, notwithstanding 
of the alteration, the defence set up was unfounded and un- 
tenable, and decree ought to be pronounced as libelled. 

The defenders pleaded, inter alia— (I) The defenders 
are entitled to set off against the pursuer^s claim for 
work done and goods forwarded, the balance remaining 
due by him to them of the price of works at Sunderland 
sold him for bill of sale produced; (2) In the event of 
the works being dealt with as a security, and not as sold, 
the pursuer is bound to account for the rents since he 
entered into possession, and the defenders were entitled 
to set off against the sums sued, any balance of rents that 
might have been so received by the pursuer. 

The record was then closed, and a proof allowed to 
both parties; and proof having been led, and parties' 
procurators heard thereon, the Sheriff-Substitute pro- 
nounced the following Interlocutor; — 



Having heard parties' procaraton on the closed record, and 
the proof led under the Interlocutor of 11th October latt, 
6nds it admitted by the defenders, that the pursaer executed 
for them the creoeoting stated in the account sned for, to the 
extent of £202 1 Is 6d, and that they uplifted for the porsuer, 
from the person Ayton, referred to in that acooaut, the sum of 
£15 128, amounting together to £218 3s Cd, but they deny the 
punuer*s daim, quoad ultra: Finds, that against the admitted 
sum the defenders plead set off or compensation to the extent 
of £363 Iffs lid, being the difo«noe between a sum of £1636 
4s id, which the defenders were owing the punner on 2lit 
May, 1859, and £2000 which they allege was the agreed on pur- 
chase price of works at Sunderland, belonging to them, which 
they by deed of assignment of that date (now in. process) 
transferred to the pursuer, under which he a(ied, and entered 
into possession of the subjects, but with this difference, he did 
not pay or supply goods for, as arranged: Finds that the 
deed of assignment is vitiated in the amount of the purchsss 
price, having been originally as engrossed, stated at £1600, 
the then estimated sum due uie pursuer, and afterwards, when 
executed, altered to £2000, the sum to which the defenders 
desired to increase the price: Finds it instructed by the de- 
fenders* letter. No. 9/1, with which the deed was transmitted 
to the pursuer, that they had made said alteration without pre- 
vious oommuning with the pursuer, and in the expectation of 
being supplied with farther creosoted railway sleepers: l?1nds 
it proved that, on 23d May, two days Uter, the pursuen wrote 
the defenders, and they received a letter on the subject of this 
deed as so returned, but which letter the defenders have not 
produced; and on examination as havers, they depone it hu 
gone aside, and cannot be recovered: Finds, that said letter 
was important in the question rsised by the defenders, whether 
or not the purchase price was eventually arranged with the 
punner to be £2000, as they aver, and a proof by seooodsry 
evidence was allowed, and although objected to, that proof 
was oompetent, 1 Didtton on Evidence, sect. 144, p. 87: Flndi, 
that under the proof led, the pursuer and defenders were ex* 
amined, but diffsred in their account of the terms of the nusi- 
iog letter, but the pursuer deponed, that he intimated he 
"oould not accept the deed, except for the amount of the 
debt, which at the time the defenders were owing him, and 
that he could not give them the sleepers, nor the £400 fisithar 
credit which they wanted:" Finds that the pursuer's states 
ment of the contents of the letter is corroborated by the defen- 
ders' reply to it, which is dated 24th May, No. 9/2, and whereui 
they say, *' with regard to any farther work that you (pursuer) 
may do for us, or any sleepers that you may supply for us, ws 
shiil pay for them regularly in due course; in adding the £400, 
we only did so for the purpose of covering you (pursuer) to the 
extent of any further business on the usual terms:** Finds, 
in these ditmmstances, that the deed as vitiated, does not 
Itself prove the defenders averment, that the agreed purchase 
price was £2000, and the correspondence which passed be- 
tween the parties attending, and at its execution, and as ht 
as the correspondence goes contradicts the averment: Finds 
that in the process any question as to the vslidity of the deed, 
the amount of the purchase price, or an accounting for the 
rents of the works, cannot competently be raised or adjudged, 
and the defenders* plea of compensation, based on the assump- 
tion that the price was £2000, cannot be sustained: Therefore 
repels the plea so set up, and finds the defenders liable in the 
admitted sum of £218 Ss 6d, and with interest thereon as 
libelled, and decerns, and reserves all questions of expensea^ 
and allows this decree to go out, and be extracted ad intenm, 
and so far as relates to the unadmitted balance of Ayton's 
account, being £1 168 lid, and the items of £3 2b lOd and 
£2 Is 4d, of these allows the pursuer a proof, and the de- 
fenders a conjunct proof; grants diligence at the instance of 
parties, respectively against witnesses and havers, and com- 
mission to any of the depute clerks of Court to take the de- 
positions of havers, to receive productions, certify exhibits, and 
to report forthwith, and appoints the process to be enixiUed 
first Court day, that a diet may be fixed for said proof 
proceeding. 

Note. — The plea of compensation nused in tliis case de- 
pends upon the disputed point, whether the deed in procees 
was granted for a purchase price of £1600 or £2000. The 
determination of the question, the deed and the subjects being 
both English, may require the interposition of the Courts (h 
that country, by a dedaratory or recessory process, in which 
effect may either be given or refused to the deed, it seems 
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incompetent to enter upon the question here, but even if the 
Court could have entertamed it, m the soon to whioh the de- 
fender lays daim could only be made liquid by a protracted 
process, it cannot in any view be pled in compensation of the 
pursuer's admitted demand, set-off being only allowed where 
the debts are both due, and it is refused when the one is now 
ascertained, and the other future or contingent. iB^$ Prvncir 
pies, 5 £d., sec. 578.) 

ThiB Interlocntor was appealed by the defendera, and 
parties^ proctiratOTB having been heard, the Sheriff (Sir 
Archibald Alison) pronoauced the following judgment: — 

Having heard parties' procuratozs under the defenders* 
appeal upon the Interlooutor appealed against, and whole 

Srooess, Finds that the pursuer now judicially declares that 
e departs from the items of his claim, which are not ad- 
mitted by the defenders, and of which a proof has been 
allowed by the Sheriff-Substitute, therefore recals the proof 
so allowed, and on the merits of the defenders' plea of 
compensation against the admitted sum decerned for: Finds 
that the said plea, in the drcumstances under which it is pro- 
poned, cannot be sustained in this action, se^ng it is founded 
on a deed drawn in the English fonn, which is vitiated and 
altered in the most important particulars, and cannot, as it 
stands, bear faith in judgment against an admitted daim, and 
the allegations of the defenders as to its homologation, and can' 
only be competently allowed in a separate action: Therefore 
repels the said plea of compensation in this process, and ad- 
heres to the Interlocutor decerning for the admitted sum re- 
fsrred to in the Interlocutor, with interest as libelled, and 
allowing said decree to go forth and be extracted as an interim 
decree, but quoad uUra, and in particular on the question of 
expenses, sists process for the period of three months, to give 
the defenders an opportunity, if they shall be so advised, of 
raising a counter action against the pursuer, on the grounds 
npon which his plea of compensation is here rested, and in the 
event of such counter action being raised, sists process till the 
final issuef thereof; but in the event of no such action being 
raised within the said period, reserves to the pursuer to apply 
to have the dst recalled, and the question of expenses dedded. 

KoTB. — ^The Sheriff is not in a situation at present to form 
an opinion upon the defenders' plea of compensation, but, as it 
stands, it appears to be involved in considerable difficulty. 
The importaoxt letter alluded to in the Sheriff-Substitute^B Inter- 
locutor, which up to that date had escaped discovery, has now 
been accidentally recdved, and was tendered to &e Sheriff, 
but of course he could not look at it, at least as a ground for 
judgment, until it was admitted in a regular way into process. 
The defenders' plea of compensation is founded almost entirely 
on a regular long deed, drawn in the English form, on parch- 
ment. Tills deed is altered in gubsUmtialUnu in a great many 
places, but the alterations are attested on the margins, by the 
signatures or initials of the parties, which the defenders main- 
tain is suffident, by the English Law, to make the deed, as 
altered, binding on the parties. But supponng it is so, a firesh 
difficulty arises, because the deed, as originally extended, was 
an absolute sale of the subjects for £1600, which sum is altered 
to £2000, and it bears an acknowledgment of the recdpt of 
this sum, and a discharge of it in all time to come, a statement 
which appears not a little incon.sistent with the allegation of 
£1400 of it being still due, as a valid set off against tl^ action. 
The defenders maintain that, after all, £1600 was the whole, 
and that it was altered to £2000, ozily to cover or give addi- 
tional security to the pursuer, who acted upon and homolo- 
gated the deed, by taking possession of the subjects sold. In 
this complicated and obscure state of matters, it is impos- 
sible to sustain the plea of compensation founded on the 
altered deed against the sum admitted, and long proceedings 
at law will probably be necessary to establish the rights of 
parties. Be this as it may, it is clear that the course iMlopted 
of decerning against the defenders for the admitted sum due 
to the pursuer is consonant to the understanding of parties 
and the justice of the case, because in one of the letters of the 
defenders, produced in process, it is espedally said that the 
additional £400 was only nominally added to the price of the 
subjects on the deed, in order to give the pursuer some addi- 
tional security, and that the defenders were to pay for any 
future sleepers which the pursuer might furnish, without any 
regard to the additional amount in the deed added to tiie price. 

Act, FsTEB M'Lkod. AU, William Aititan. 



2d Octobeb, 1862. 

SHERIFF COURT, GLASGOW. 

(Mb Shbriff Smith.) 

Mrs LiLLiAs Haddow, or Wright, widow of David 
Wright deceased, and Margaret Wright and others, 
children of the said Mrs Haddow, or Wright, and 
DaTid Wright, t^. Datid Roxburgh, CoalmaBter, 
and William Morris, Colliery Manager. 

Damages — 18 and 19 Vict., c. 108, sec. 4. — In an action 
of damages by the widow and children of a collier^ 
killed by fre^damp, against a coal-owner and his vnder" 
ground manager. — Held^ (1) That the underground 
manager was not a fellow-workman; (2) That the 
death was not occasioned by (he culpa of the deceased; 
(8) That the accident was not a damnum fatale, and 
damages and expenses given against the defenders^ 
jointly and severally. 

The pursuers, as the widow and children of the deceased 
David Wright, sued the defenders jointly and severally, 
or each for his own part, to pay to the pursuer, the said 
Mrs Lillias Haddow, or Wright, as widow of the said 
deceased David Wright, the sum of £500 sterling, and to 
each of the other pursuers, the said Margaret Wright, 
Elizabeth Wright, James Wright, David Wright, and 
Henry Wright, as children of the said deceased David 
Wright, the sum of £300 sterling, or such other sums as 
may be found due, as solatium and reparation for loa^ 
injury, and damage, sustained by them respectively, in 
consequence of the said David Wright having been sud- 
denly and violently bereft of his life, from an ezplosioii 
of gas, foul air, or fire-damp, which took place, on or 
about Wednesday, the 26th day of October, 1859, in the 
coal pit owned, or leased, or occupied, or wrought, by 
the defender, David Roxburgh, and of which the defender, 
WUliam Morris, was overseer or manager, situated at 
Eenmuir, in the parish of Old Monkland, in the County 
of Lanark; which coal pit is known as pit No. 2, at that 
place, and in which pit, the said David Wright was em- 
ployed as a collier, under the defenders, at the time of 
said explosion ; and by which explosion the said David 
Wright was killed, and the said pit was greatly damaged; 
and in consequence of the said violent death, of the said 
David Wright, and the manner thereof, and the muti- 
lated and disfigured state in which his body was found, 
the pursuers, his said widow and children, have been 
deeply wounded in their feelings, and been deprived of 
the society, comfort, and guidance, of their natural and 
legal guardian and protector; and they have also been 
deprived of the sustenance, maintenance, and support, 
and means of education of the said children, which the 
said David Wright, as their sole supporter, was capable 
of rendering them; and which said explosion, and con- 
sequent death of the said David Wright, occurred, or 
were caused, by or through the mismanagement, negli- 
gence, culpable or improper conduct, or omission of thei 
defenders, or one or other of them, or of the defender, 
William Morris, for whom the defender, David Roxburgh, 
is legally responsible, or of others for whom the defenders, 
or one or other of them, are legally responsible at com- 
mon law, and in the following respects— (1) The de- 
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isBder, David Boxburgfa, at least hiB manager, the 4]e- 
teder, William Morris, for whom the said David Box- 
borg^ is responsible, or both of the defenden, or osiers 
&r whom the defeoders, or one or other of them, are 
logallj leqponaible, failed, or omitted to provide con- 
stant^, an adequate amoont of ventilation for the said 
ooal pit, to dilnte and render hannkaB the noxious gases 
in said coal {nt, to sooh an extent, as that the working I injuring, or destroying, as aforeaaid, the said trap-door, 



the time, and in which the gas, £00! air, or fiie*damp 
exploded, and instantly deprived the said David Wright 
of his life, and greatly mangled and disfignred his body; 
(3) The defender, David Roxburgh, or his manager, the 
ddender, William Morris, for whom the said David Rox- 
bnrgh is responsible, or others, for whom the defenders, 
or one or other of them, are responsible, by breaking, 



plaoes of the pit, and level of the colliery, woold be in a 
fit state for w 



by which failure or omission, the 
defenders, or one or other of them, or others for whom 
they are reqwosible, contravened the statute 18th and 
19th Vict., c. 108, and in particular the 4th section 
thereof; and in consequence of which failure or omission, 
the gas, foul air, or fire-damp in the pt, stagnated or 
aecnmulated, and exploded as afbiresaid, and produced 
the death of the said David Wright; (2) More particu- 
larly the defender, David Roxburgh, or at least his 
manager, the defender, William Morris, for whom the 
said David Roxburgh is responsible, or both of the de- 
ftnders, or others for whom the defenders, or one or other 
of them, are responable, under the pretence of obtaining 
greater facilities for laying plates or tramways, or per- 
forming some other operation, at or near the bottom of 
nid pit, broke down, injured, or destroyed, a trap-door, 
partition, or brattice, connected with the workings of the 
main coal seam, at or near the bottom of said pit, by 
means of which door, partition, or brattice, the fresh air 
sent down the air division of the shaft of said pit, was* 
regularly, or continuously driven through, or along, the 
air-courses of the worldngs, and diluted, or carried off 
the gas, foul air, or fire-damp which generated in the 
workings, and so ventilated the same, as to render them 
fit to be wrought in. But the said door, brattice, or par- 
tition, being broken down, injured, or destroyed as afore- 
said, the air so sent down the fresh air division of the 
shaft, was improperly directed from its ordinary course, 
and in place of following the air courses in the workings 
in the usual manner, and carrying away, or diluting the 
noxious gases, or foul air therein, returned up the other 
divisions of the shaft of the said pit, and left the air 
courses and workings without being duly and properly 
ventilated, whereby the gas, foul air, or firo-damp, was 
allowed to generate, or accumulate, in the workings; 
and upon the defenders, or one or other of them, 
as aforesaid, or others for whom the defenders, or one 
or other of them, aro legally responsible, again, wholly 
or partially, restoring or replacing the said door, parti- 
tion, or brattice, which he or they did, (without, how- 
ever, previously taking proper means to secure the 
safety of the persons employed in the workings in said 
pit), so as to guide the fresh air sent down the shaft, 
through or along the air courses in the usual manner. 
The fresh air again followed these courses, and forced the 
gas, foul air, or fire-damp which had generated, and 
stagnated or accumulated therein, during the time which 
the fresh air was directed, and the air-course had not 
been properly ventilated as aforesaid, in a dense mass up 
the pit shaft, which gas, foul air, or fire-damp, in its 
ascent, naturally rushed into the workings of wha^ is 
called the ell coal seam in said pit— which is several 
fiithoms above the bottom of the pit — and in which 
latter workiogB the said DaTid Wright was employed at 



partition, or brattice, whereby the current of air neces- 
sary for ventilating the workings in said pit was divided, 
was, or were, guilty of a violation of the rules established 
in terms of the said statute, and which were adopted at 
the said coal jat for the conduct and guidance of the 
pemns charged with the management, and of the work- 
men employed in and about the said cdlBery — a printed 
copy of which rules is referred to, and founded on — and 
the defenders are called on to produce a copy of said 
printed rules, and, in particular, the defenders, or one 
or other of them, as aforesud, were guilty of a violation 
of the 32d, 34th, and 37th sections of the said rules, 
which, in effect, provide, that the whole details of the 
colliery were under the charge and direction of the 
underground manager (who was the defender WHIiam 
Morris) who should see to the proper ventilation; and 
that the proper air-courses were made and maintained, 
so as to promote effective ventilation of the pit; and that 
the trap-doors were kept closely shut; and that the mid- 
waDs, partitions, or brattices were sufficient, so as to 
prevent the proper current of air necessary for ventila- 
tion being diverted. But in place of seeing these rales 
faithfully and vigorously enforced, as the defenders, or 
one or other of them are bound to do, the defenders, or 
at least the defender, William Morris, for whom the 
other defenderi David Roxburgh, is responsible, or otheis 
for whom the defenders, or one or other of them, are 
responsible, broke down, injured, or destroyed, as afore- 
said, the said trap-door, near the bottom of the pit, fx 
the mid-¥rall, partition, or brattice, made or erected to 
promote and maintain eflEective ventilation, whereby the 
current of fresh air necessary for ventilating the said pit 
was diverted from the proper air-courses, and the gas, 
foul air, or fire-damp was left to generate, and stagnate, 
or accumulate in these courses or workings connected 
therewith; and the fresh air being again sent into or 
through these courses or workings, it caused the gas, 
foul air, or fire-damp, to ascend the shaft, and to rush 
into the workings in the ell coal seam, as aforesaid, and 
which there exploded, and caused the death of the said 
David Wright, as aforesaid; and the improper and 
culpable conduct or omission of the defenders, or one or 
other of them, or others for whom they, or one or other 
of them, are responsible, before set forth, was the more 
culpable and unexcusable, in respect it was well known 
to the defenders, or others for whom they are responsible, 
that gas, foul air, or fire-damp, rapidly generated, stag- 
nated, or accumulated in the said pit, and was liable to 
explode, unless duly and constantly ventilated; and one 
or more explosions had actually previously occurred in 
said pit, arismg from gas, foul air, or fire-damp which 
had generated therein.* 

* We have giyen the Summons in foU, from the great 
anxiety witih which it seems to have been prepared. 
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The record was made up by dmideBoendence and de- 
fences. The defences will be seen fjrom tfhe defenders' 
pleas in law: — 

Fleas m Law for Fursusbs. 

1. In the circamstances stated, the.defender Roxburgh, 
as the owner, lessee, or occupier of the said coal pit, and 
the defender Morris, as the overseer or manager thereof, 
at the date of the said explosion, caused, as aforesaid, 
which produced the death of the said Dayid Wright, are 
jointly and severally, or each for his own part, liable to 
the pursuers in solatium, reparation, and damages, as 
ooncladedfor in the summons; and the defender Rox- 
burgh is responsible for the acts, or omissions^ and 
culpable conduct or mismanagement of his overseer or 
manager, the defender Morris. 

2. The sums of damages concluded for in the summons 
are reasonable in the circumstances of the case, and 
decree ought to be pronounced against the defenders 
for the same, wiiih mterest thereon, and expenses of 
process. 

3. The defender Morris not having been a fellow- 
labourer with the deceased, but having been overseer or 
manager, appointed by the defender Roxburgh, with 
which appointment the ordinanr workmen had no con- 
cern, the defender Roxburgh is liable for the culpa of his 
overseer or manager, in the same way and to the same 
extent as if the culpa had been committed by Roxburgh 
himself. 

4. The statutory regulations founded on, being enacted 
and adopted for the protection and safety of persons 
employed in collieries, violation of the provisions thereof, 
or omission to see them duly enforced, either on the part 
of the owner of the colliery, or the manager appointed 
by him, which result in injury to the common workmen, 
infer legal responsibility on the part of both the owner 
and manager, to make reparation to parties injured 
through the fault or omission of the owner or manager 
in violating or not duly observing these regulations. 

Pleas in Law fob Roxburgh. 

1. In so far as the libel is made to rest upon the 
alleged carelessness or negligence of persons not named 
or described, for whom the defender is said to be respon- 
sible, the same is irrelevant, and ought not to go to 
proof. 

2. The defender Morris, in the operation described 
and founded on, being a fellow-labourer with the de- 
ceoised, the present defender is not responsible for the 
alleged neglect of Morris, in the absence of any averment 
that he was unfit for his duties, and was engaged by the 
defender without due inquiry. 

3. The first statutory general rule providing for 
adequate ventilation, though its non-observance by the 
servants of a mine owner may subject him to the statu- 
tory penalty, docs not afiect or vary the common law 
rights and obligations of such mine owner and his work- 
men, with regard to the consequences of injury sostained 
by such workmen. 

4. The explosion, by means of which the deceased 
David Wright met his death, not having been occasioned 
by any culpa of the defender, or others for whom he is 
legally responsible, the pursuers' claim is without founda- 
tion. 

5. At all events, the compensation claimed is excessive. 

Pleas in Law for Morris. 

1. The explosion in q^uestion and consequent death of 
the deceased David Wnght not having been caused by 
any fault or neglect on the part of the defender, he 
should be assoilzied from the concluaionB of the action, 
withQosts. 

2. At all eventSi the sumi concluded for are gronly 
^oenive. 

Xb9 mord ?M tb^u doiddt mi % proof »llowod, 



which having been led, and parties' procurators heard, 
the Sheriff-Substitute^ pronounced the following Inter- 
locutor:— 

Having heard parties* (procurators and made avizandum, 
and thereafter having resumed conBideratioii of this process, 
with the proof and productions, in fact. Finds that the punuar 
Mrs LilliM Haddow or Wright is the widow, and the other 

Eursuers, Margaret Wright, Elizabeth Wright, James Wright^ 
)avid Wright, and Henry Wright, are the children of the 
late David Wright, collier at Tollcross, who died on 26th 
October, 1859: Finds that on 26th October, 1859, the defen- 
der, David Roxburgh, occupied and wrought a coal pit at 
Kenmuir, in the parish of Old Monkland and county of Lan- 
ark, known by the name of Kenmuir Pit No. 2, and the other 
defender, William Morris, was underground manager of said 
pit, in the employment of the said David Roxburgh: Finds 
that there were two seams of coal wrought in this pit, namely, 
the £11 Goal Seam, sixty-four fathoms, and the Main Coal 
Seam, seventy-two fathoms below the surfiMie, or eight fathoma 
below the £11 Coal Seam: Fmds that on 26th October, 1859, 
an explosion of fire-damp took place in the £11 Coal Seam, 
which deprived David Wright, husband and father of the pur- 
suers, and James Phillips of their lives: Finds that at the time 
this explosion of fire^iamp took place, the said David Wright 
and James Phillips were the otjy parties in the workings of 
the £U Coal Seam, and they wrought there at the time undef 
an arrangement with the defender that they were to carry 
forward their own air courses and take charge of examining 
the workings as to fire-damp, and reporting anything that 
required to be done with regard to ventilation: Finds that, for 
the purpose of ventilation, the shaft of this pit was divided 
into thrae divisions by mid-waUs, the southern division being 
a downcast to the £11 Coal Seam, the centre a downdast to the 
Main Coal, and the northern an upcast to both seams; that an 
air-tight scafiPold was placed across the northern division of the 
shaft, at the bottom of the £11 Coal workings, to prevent the 
ur deseeding farther, and to send it through the workings of 
this seam; that both the other dirisions descended to the 
Main Coal workings, the air being carried down by the centre 
division into these workings, after traversing which it ascended 
by the northern division, in which there was an o|)ening, eight 
fathoms from the bottom, at the £11 Coal working, which 
received the air which had traversed these workings, and 
which ascended from that point to the surface along with the 
air from the Main Coal S^un: Finds that this system of ven* 
tUation was a proper, complete, and independent system of 
ventilation to both seams of coal; that the air going down the 
centre division of the shaft could get no access to ^e £U Coal 
Seam; and that the upcast air coming from the Main Coal 
Seam could get no access to the £Q Coal workings, on account 
of the current of air coming out of that seam: Finds that the 
taking down the brattice and destroying the ventilation by 
the defender Morris, as stated on record, was done in the 
Main Coal Seam, and could have no effect on the ventilation 
of the £11 Coal Seam: Finds, therefore, that the explosion of 
fire-damp that deprived the pursuers' husband and father of 
life, was not caused by any fault or negligence of the defen- 
ders; Therefore, sustains the defences and assoilzies the defen* 
ders: Finds the pursuers liable in expenses, allows accounta 
thereof to be g^ven in, and remits the same to the auditor of 
Court to tax and report, and decerns. 

KoTE.— The Sheriff-Substitute refers to the Note appended 
to the Interlocutor pronounced of this date, in tiie anatogoiMi 
action at the instance of PhiUipB d&c. v. The Pretent Jkfewien 
— the remarks oontained in said Note being also appUeaUe ta 
this case. 

The Note in Phillips^ case was as follows :«-• 

NoT£.-^ame8 Phillips, the husband of one parstief> atld 
father of the other, was Idlled by one explosion of fire-damp 
which took place in the workings of the £U Coal Scam, and 
the interference with the ventilation by Morris in taking down 
the brattioe took place in the Main Coal worldngs. It ia 
oertainly proved that this act of Morris destroyed, or at leastr 
impaired, the ventilation in the Main Coal Seam, and th« 
pursuers have attempted to prove that it also interfered with 
the ventilation in the other— the £11 Coal Seam; as there wat 
no one working in the seam except the two unfortunate mm 

whQ iMt tbfk UyW| thm 09UM b^ bq witoMm iq it^ 
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dizoctly to the sUte of ventilation in this seam at the time of 
the aoddenty but the parsuen have attempted, bj scientific 
and other witnenee, to Bet up two different theories^ to make 
out that the destruction of the ventilation in the Main Seam 
of CSoal interfered with that in the other seam, and caused the 
explosion there. The fint is, that when the yentilation in the 
Main Goal Seam was restored by the replacement of the brat- 
tice, the air, which immediately traveraeil the working in that 
seam, carried along with it all the fire-damp that had collected 
during the temporary cessation of yentilation when the biat- 
tloe was down mto tiie upcast division of the shaft, and from 
that through the opening at the £11 Coal into that seam. 
But what does their first scientific witness, Mr William Moore, 
say about this? "The upcast air from tiie Main Coal Seam 
oould not get access to the £11 Coal Seam, on account of the 
eurrent of air coming out of that seam. It could not get into 
the Ell Coal Seam imless there was a current to take it tiiers^ 
it would naturally go up the shaft." Professor Anderson, 
another of thmr scientific wilnesses, says — '^ Eire-damp mij^es 
uniformly with air, and would ascend with the air if the air 
was ascending.'* And David TAn/^ft^a mining. engineer, a 
witness for the defenders, says — "Supposing tLe current of 
air was stopped for a time by removal of brattice in the Mun 
Coal, and afterwards replaced, and if, when restored, it carried 
a quantity of fire-damp along with it through its ordinary 
courses, this fire-damp would go direct to the surface by the 
upcast. If the ventilation in ue £11 Coal Seam was all right, 
and no door open, it could not go into the £11 CoaL Fire- 
damp is always lighter than atmospheric air, and would 
always take the easiest access to the surface. I cannot 
indicate any circumstance in which the air, ascending from 
the Mun Coal by the upcast, would go into the £11 CoaL" 
All the sdentifio witnesses, in fact, ooncur in this, that the 
air coming up the upcast division fit>m the Main Cool could 
not go into the £11 Cool unless there was some derangement 
in the ventilation of that seam. The pursuers have, indeed, 
attempted to prove that the air in the seam was in the habit 
of being reversed, and they have adduced some witnesses, 
working oolliers, to say tiiat they have seen thd ur so 
reversed that they have observed it ascending the southern 
division, and that division acting as an upcast. But iJl the 
scientific witnesses examined on this point ooncur in this, that 
if Uie air was reversed in one seam it must have been reversed 
in both. Mr Landale says — ''Assuming both seams in opera- 
tion, I cannot conceive a reversal of air in the £11 Coal wiUiout 
a similar reversal in the Main Coal." 

The other theory attempted to be set up by the pursuers is, 
that the additional and cooler air sent up by the up-cast 
diviffion of the pit, when the brattice was down, stopped or 
impeded the air coming out of the £11 Coal Seam. On this 
point, Mr Beid, coal manager, Brandishcdm, a witness for the 
pursuers, says — "I cannot say that the gas firom the Main 
Coal, meetinjg the air from the £11 CoaS, would have any 
tendency to cause stagnation;" and Mr Landale says — "If 
the ur did not go round the Main Coal workings, it would go 
up in a cooler state than if it had gone round, and this cooler 
air would certainly not stop the current coming from the £11 
Coal Seam, but the ventilation would not be so rapid as if it 
had been going its natural course round the workings. I 
cannot see now a temporary interruption of the ventilation in 
the Main Coal oould cause an explosion in the £11 Coal. I 
think the two have nothing to do the one with the other." On 
the whole, the Sheriff-Substitute does not think that the pur- 
suers have made out that this explosion, which took place in 
the £11 Coal Seam, and by which the pursuers' husband and 



whole process, adheres to the Interlocutor reclaimed against in 
so far as it finds that the pursuers are the widow and children 
of the late David Wright, collier, who lost his life on the 
occasion UbeUed on; tliAt the defender was the occupant, and 
the defender Morris was the underground manager of the coal- 
pit in question, under Roxburgh's employment; that the pit 
contained two seams of coal, named respectively the Main 
Seam and the £11 Seam, which were separated at no great 
distance from each other, the Main Seam being about rax 
fathoms below the £11 Betaa; that an explosion of fire-damp 
took place suddenly in the mine that was worked in the £fl 
Seam, at ten o'clock a. K. of the 26th October, 1859, whereby 
the said David Wright and James Phillips, another collier, who 
were w<nkiog on the coal face of the £11 Seam, were both in- 
stanUy killed; and that the shaft of the said mine was divided 
into three divisions for the purpose of working, and that the 
Main Seam and £11 Seam of the said mine were separated from 
each other by six fathoms of rock and coal, pierced by the 
shaft, divided by an artificial barrier called a brattice or mid- 
wall in the shaft from top to bottom, composed of beams or 
boards of wood and other materials, intended to prevent the 
air whidi went down the downcast from passing into the other 
division of the shaft, called the upcast, before it had passed 
and ventilated the workings in both mines; but> quoad uUra, 
recals the other findings in the Interlocutor in point of &ct^ 
and finds it proved, in point of fret, that both the mines in the 
Main Seam and in the £11 Seam were to a considerable degree 
affected with fire-damp — a highly inflammable and dangerous 
gas — which was liable to explode on a light being introduced 
into it, and rendered the use of a Davy Lamp by the workmen 
genersJly indispensable in both mines, which was well known 
both to the defender Boxburgh and his underground manager 
Morris, and had given rise to much apprehension of dar^ger, 
and frequent complaints on the part of the workmen in both 
mines: Finds it proved that the ventilation ot both the mines 
was, generally speaking, upon a good principle, but that it was 
defective in one essential particular, namely, that it did not 
suffidentiy proride for the free and continuous passage of the 
cold air down to and through either mine, so as to throw a 
current of fresh and cold air into the dangerous ur in the 
mine, and thereby dilute it to such a degree as to render it 
not liable to inflame or explode upon the application of a light; 
Finds it proved that, in consequence of this defect in the ven- 
tilation, the current of air was frequentiy "reversed," as it is 
called, both in the Main Coal and the £11 Seam working; 
that is, the current of air went into the oppoeite direction from 
that which it was intended it should do: Finds it proved that 
a mine in which these reverses take place is always in a tick- 
lish and hazardous state if there are inflammable gases gener- 
ated in it) especialiy if a light is introduoed when tibis reversed 
current is going on: Finds it proved that no effectual means 
had been taken by the defenders, or either of them, to prevent 
these reverses of air, and that they had taken plaoe the day 
before, and also in the morning on which the fatal explosion 
took place: Finds it proved tlwt the deceased David Wright 
and James Phillips were common colUers^ and were employed 
by the defender Boxburgh, under the direction of the d^ender 
Morris, to work the mine in the common way — by cutting 
down the face of the seam of coal; and that they were taken 
bound by their engagement, to look after tiie fire-damp 
in the pit in the place in which they were working before 
they commenced their labours in the morning: Finds that 
on the day on which the explosion took place, it is proved 
that Wright and Phillips' went to their work, as usual, 
about five o'dodc in the morning, and that they made no 



brattice in the Main Coal Seam. It was also pled for the 
defender, Boxburgh, that in any case this defender was not 
liable for an injury caused by the fruit of the other defender, 
Morris, Morris being a feUow-labourer with the parties injured; 
but, as the Sheriff-Substitute holds that the pursuers have 
failed to prove that the explosion took place from any fault of 
Morris, it is unnecessary to decide this point 



father lost his life, was caused by Morris' operations on the signal of anything being wrong that morning until the fiiUal 



explosion took place: Finds that when the explosion was over, 
and the other miners went into the place where it had 
occurred, the bodies of both the men were found twelve or 
thirteen yards from the face of the entrance working on the 
western side, and there was found a piece of bread uaiWrighf s 
mouth, and the pick of Phillips was found sticking in the free 
of the working where he had been engaged, in£cating that 
they both had been suddenly surprised when at their ordinary 
Thifl Interlocutor was appealed, and after a hearing, employment, and not anticipating any danger: Finds it proved 



the Sheriff, Sir Archibald Aliaon, pronounced the foUow- 
ing judgment:-- 

Haring oonaidered the Interioeutor appealed agatnat, along 
ifritb the raolaiming petition for the punuers and answers 
fhweto for th« d«fead«9| wiX r«Ti«wea th9 proof adduced and 



that both of the deceased, Wright and PhiUips, were careful 
ttod truned workmen, experienced in working mines of that 
description: Finds it proved that a serious explosion of fire- 
damp took place in the £11 Coal Seam on 6th July, 1859, on 
on account of which the defender Boxburgh paid a ooUmti 

Allan M'DoQgfdl, on (tt Avguil foUowiog^ in of chnngt^ 
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and tbat the witnioai, JamM Wright and John Wright^ left 
the pit on account of the danger firooL fire>damp, of which 
they made the defenUen fully aware: Finds it proved that on 
the 2 let of October, 1869— five days before the explosion — 
the current of air in the £11 Seam waa revemed, and the 
workmen were obliged to degist from working in oonsequenoe 
thereof; Finds it also proved by several witnesses, that the 
air in the £11 Seam was reversed in the downcast on the 
morning of the accident: Finds it further proved by several 
witnesses, and admitted by the defender Morris, that on the 
26 ih of October — the day before the catastrophe-^he broke 
down the brattice of the Main Seam, and that on the morning 
. of the accident Morris broke down the brattice between the 
mid-wall of the north division of the shaft, and the face of the 
ooal to the west, in the Main Coal Seam : Finds it proved 
that Morris and a workman named WiUiam Davidson, under 
bis orders, broke down the brattice on both sides of the shaft, 
and made holes from nine to twelve inches square, for the 
purpose of pushing logs of wood through, which had the effect 
of causing a rush of cold air through these apertures, which 
air came down the shaft, and coming in contact with the 
warm air ascending the up-cast, was carried up with it, and 
went directly up the north division of the shaft, and escaped 
at the top, without going round the workings, which was 
intended it should have done: Finds that before the brattice 
was taken down, the air that came down the downcast of the 
■haft went round the west level, and all round the heading to 
the mouth division of the shaft, diluting the atmosphere in 
the workings as it went ; but after the brattice was broke 
down, the freBh cold air, instead of going round the western 
workings, was driyen up the north division of the shaft by the 
warmer air coming from the workings and rising to the sur- 
face: Finds that the defender Morris put up a new brattice, 
and after that a second new one, but that neither of them 
was sufficient to prevent the dangerous direction given to the 
fresh air above mentioned; and a few seconds after the 
■doond new brattice had been finished, the explosion, attended 
with the loss of the lives of tho two workmen, Wri^t and 
Phillips, took place: Finds it admitted by Morris, that 
neither of the new brattices were so complete as to prevent 
oold air passing through them, and that Morris himself says : 
"When the brattice was knocked down there was only a free 
eonrse for the air of eighteen inches wide, and four feet high, 
and as much air as could get through ij^ opening would pass 
into the up-cast shaft, and the air, of courae, would be colder 
than if it had traversed the workings, and colder than that 
coming from the pit:" Finds that Thomas Paterson "awears 
that there was a brattice and door where the dotted red line 
is. It was there to send the air through the west level, and 
roimd by the heading to the north division, being the up-east 
shaft. On the morning of the explosion I savr Morris break 
down the brattice and door indicated by this dotted line. 
He was assisted in doing this by John Paterson and Clighton 
the fireman. I told him it was unsafe for him to do it, but 
he told me I had nothing to do with it, and to attend to my 
own work. As soon as this was done, the air ceased to go 
ronnd the workings on the west level, but went direct np £e 
north division of the shaft, and the air was stagnant in the 
workings:" Finds that llie witness, William Davidson, 
depones, that "the rush of air when the brattice was broken 
alarmed me that it might injure the air for my lamp, and I 
called to the fireman for a Davy Lamp. He said he had 
none in the pit. I called Morris, and complained to him 
about ity and told him I would be the better of a Davy Lamp. 
He said there was no fear, to keep my lamp well down. I 
tdd him the air-course was hurt by it. I hesitated about 
going to the pit-head, bnt I continued to work till the end of 
my &ft. The logs filled the holes, but still the brattice was 
■hAken by the operation, and was not right. I did not return 
to the pit next morning, as I was afraid of an explosion : " 
Finds, that the fair import of the evidence which has been led 
cm both sides, as to the immediate cause of the catastrophe, is, 
that it was brought on by the imprudent and unjustifiable act, 
on the part of the defender Morris, in breaking down the brat- 
tice, which made the cold, fresh air, that came down the shaft, 
take a wrong direction, and instead of circulating through the 
workings in the pit, the air of which it was intended to dilute, 
sent it through the holes made in the brattice, and thereby 
brought it into contact with the comparatively warm air, in 
those parts of the £11 Seam where the workings were going on, 
whidi carried it again up the shafts and left the air in the ^ 



Seam nndUnted by the requisite cnnent of f^h air, until H 
reached the exploding point, and blew up^ thereby ooMsioning 
the death of the two ooltiers who were working in the mine. 
Finds it proved, th«b neither tiie defender, Morris, nor hUi 
employer, the other defender, Roxburgh, used the proper 
diligence and precaution, incumbent upon them, to keep the 
ventilation of the pit, either in the Main or the £11 Seam, la 
a fit and proper state, and that it was in consequence of that 
negligence that the catastrophe happened, by which the two 
decoMed men lost their Uves: Finds it proved, that the de- 
fenders were 'also in faulty in not having placed, in either 
seam, a eube, or furnace to promote ventilation, which waa- 
the more inexcusable, as they were well aware that both 
seams were infected with inflammable air, and in a peculiar 
manner requiring constant attention to the ventilation. Findi 
it proved, that such a cube or furnace, would, if proper^ 
plsiced, have, by the heat which it would have oommunicatea 
to the air, sent the air beginning to be infected in sndi 
quantities, up the shaft which it was intended to ascend, as 
would have greatly increased the descent of the fresh oold 
air, down the> downcast, and thereby have greatly improved 
the ventilation of both mines, and prevented an explosion in 
either, even after the brattice had been broken through, and 
only partially restored: Finds no evidence of any nndna^ 
negligence, ' or want of caution, on the part of either of the 
deceased men, and no evidence of any damnum fatciU, or an« 
avoidable accident, which may have occasioned the calamity^ 
irrespective of the negligence or improper actings of the de- 
fenders above set forth: Finds, in point of law, that it is en- 
acted by the statute 18 and 19 Vict., c. 108, sec. i* that an 
adequate amount of " ventilation shidl be constantly produced 
at all collieries, to dilute and render harmless noxious gases, 
to such an extent, as that the working places of the pits and 
levels of such collieries, shall, under ordinary drcumstancee, 
be in a fit state for working," and it is provided, farther, by 
the 82d Art., of the special rules directed to be made by the 
said Act, that *'the whole operative details of the colliery, shall 
be under the charge and care of the underground manager; 
and he shall see that the workmen, in their several depart- 
ments, discharge their duties; he shall receive and attend to 
all reports as to the state of repair of the mid- wall, trap-door, 
roads, shafts, cube, coal-faces, and other worksy and also as* to 
the stote of the ventilation and the machinery — >he shall cause 
remedies to be provided when needed, and every workman ih, 
the cdUery shall be at his command in effecting snoh repairs, 
or applying such remedies, as shall be urgent and important 
for the safety of the men and works. The underground man»* 
ger shall see these regulations faithfully and vigorously en- 
forced, and he shall have power to hire and discbarge work- 
men." Finds, in point of law, that both defenders were in 
&nlt^ for the non-observance of these statutory injunctions and 
rules, and for disregard of the rules of common law, which 
regulate the obligations between masters and their workmen: 
Finds it proved on the defenders' part that the defender, 
Morris, bore the character of being an experienced and skilful 
underground manager, but that that circumstance is not material 
in the present question, seeing this is not a case in which one 
workman was injured through the fault or negligence of 
another workman, and the master is not Uable, if that work* 
man bore the dbaraoter of skill and steadiness when hired, but 
is a case of defective and erroneous organization, adopted by 
the master of the work and lus underground manager, both 

* That Section is as follows:— 

ly. The following Sules (hereiDafter retored to as the Generd Bales) 
■hall be obierved in eveiy coal mine and oolUery by the owner sad sgent 
thereof: 

1. An adeqeate unonnt of ventilation sfaaH be ooostaatly prodaeed aft 
all ooUieriea, to dilate and render hannlesa noxiona gaaea to aoeh an ex- 
tent as that the working places of the pite and levels of inch collieries 
shall, onder ordinary droumfttancee, he in a fit state Ibr working: 

9. Every shaft or pit which is out of nsei or used only as an air pit, 
sliaU be seenrely fenced: 

8. Every working or pumping pit or shaft shall be properly flsnoed 
when not at work : 

4. Every working and pumping pit or shaft, where the aatnnl strata, 
under ordinary circamstancee, are not safe, shall be seenrely oased or lined: 

5. Every workinir pit or shaft shall be provided with some proper 
means of signalling fh>m the bottom of the shaft to the aurfiue, and flpom 
the snrfaco to the bottom of the shaft : 

& A proper indicator to fthow the position of the k>ad In the pit or shsftf 
and also an adequate break, shall be attached to every machine worked by 
steam or water power need for ralahig or lowering persona: 

7. Everj steam boiler shall be provided with a proper stesm gnagVi 
water gnage, and safety valte. 

l2* 
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ptnoof in authority, and whom the woricmeB w«ra all bound 
io obey, and of direct aoti, on the part of the undergroiind 
manager, which he direoted, and which he personally ansted, 
which directly indnoed the catastrophe by which the two de- 
maaed loet iieix lively and for which he, as well as Me em- 
ployer, the maater, are legally responeible: Finde, as regardi 
the qwtnifim of damages claimed by the pursoen, that it is 
prared that the deceased David Wright was a coUier, eavning 
from 8s Od to 4s a day, or from 22s to 24s a week, and that 
he left a widow and five children, all of whom are pupils of 
tender yesrs, and wholly unable to earn their bread: Finds 
that the present action is brought in the names of the widow 
and five children, for reparation and damages, with concur- 
rence of the ewnUor ad litem for them all: F^s damages due 
by both defenden; modifies the same to the sum of £75 steriing 
for the pursuer, Mrs Haddow, or Wright, the widow of the 
deceased David Wright, and to the sum of £50 sterling for 
each of the^ pursuers, Margaret, Elizabeth, David, James, and 
Henry Wright, his childrui, for which sums, respectively de* 
oema against both defenders, joinUy and severally, with the 
l^gal interest thereon as libelled: Finds the defenders, jomtiy 
and sevendly, liable to the pursuers in expenses, of which 
appoints an account to be given in, and remits to the auditor, 
to tax the same, and repo^ and decerns. 
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F. C. Carteb, Gkobge Belfraoe, and Othebs, 
Cknnpetiiig fbr Thuteeahip in Michael Dodds^ 
Sequestration. 

Banlnraptcy—TnisteeBhip— Conjunct and Confident.— 
Objections to daivu by a father-in-law and law agents^ 
ikat the claimants were conjunct and confident^ repelled. 

Objections that biUs had been got up from a banh^ and for 
which the claimant had given no value, for the purpose 
ofvoHng, repelled. 

The competitor Carter objected to Belfrage— (1) That 
he was conjunct and confident with the bankrupt; (2) 
That he was the nominee of the bankrupt, of his law 
agents, and his father-in-law, and of the trustees under 
Ms marriage contract, and these trustees had canvassed 
for him, and he had identified himself with them; (3) 
He had an interest adverse to the general body of the 
creditors, as questions would arise between them and the 
bankrupts law agents, his father-in-law, and the trustees 
under the bankrupt's marriage contract, which it was the 
interest of Belfrage, as the trustees* nominee, not to stir ; 
(4) He had promised and arranged to employ the bank- 
rupt's law agents as the agents in the sequestration; (5) 
He holds securities and preferences over the bankrupt's 
estate which are not disclosed in his oath. He objected 
to the claim of Robert Brown & Son, solicitors, Sunder- 
land, that they were father-in->law and brother-in-law to 
the bankrupt, and therefore conjunct and confident with 
him. To the claim of George Belfrage, farmer. North 
Gyle, near Corstorphine — ^that he was a friend of the 
bfiuikrupt, and conjunct and confident with him and his 
legal advisers. To G. & R. Gibson, solicitors, Hexham — 
(1) That they were law agents of the bankrupt, and were 
conjunct and confident with him, and, in a correct 



accounting, were indebted to the bankrupt; (2) In the 
oath, the claimants admit that they hold a security for 
thdr debt, afibrded by a lien on certain documents in 
their possession: by the law of England, lien is a real 
and actual security, and by the Bankrupt Statute they 
were bound to put a specified value thereon, and deduct 
such value from their claim, and specify the balances. 
To R. R. Sadler, solicitor, London — ^that he was one of 
the bankrupt's law agents, and conjunct and confident 
with him. To John Warwick Hicken, solicitor in Lon- 
don— (1) That the document produced (I O U) in sup- 
port of this claim was not holograph of the bankrupt, 
nor was it dated by the bankrupt, nor addressed to any 
one; (2) The document produced, not being privileged, 
and neither holograph nor tested, was null, and did not 
confer a right to vote; (8) The two previous objections 
were specially open against this claim, as the claimant 
was one of the bankrupt's law agents, and conjunct and 
confident with him. To Robert Crawford, S.S.C., Edin- 
burgh-— (1) The bills produced are not specially endorsed 
to the claimant, but have been boiiowed up from the 
bank where they were deposited by the claimant, with 
the view of, if possible, voting in the sequestration, and 
controlling the election of a trustee, and the chumant is 
not in right thereof, and has not given value therefor; 
(2) The claimant was conjunct and confident with the 
bankrupt, and no debt is truly due to him by the bank- 
rupt, as he holds a conveyance along with the bankmpt's 
father-in-law, also is a claimant to the whole interest of 
the bankrupt, under his marriage contract, in the estate 
of Wardlaw and Ramshope, for a nominal price of £2500, 
which was never paid nor accounted for to the bankrupt; 
and his interests are not only directly opposed to the 
interests of the creditors, but the whole assets of the 
estate are in his and 'Robert Brown's hands. Similar 
objections were taken to the claim of Crawford & Craw- 
ford, S.S.C., Edinburgh; Robert Brown, solicitor, Sun- 
derland, the bankrupt's father-in-law; Robert Crawford, 
and John Walton. 

The Sheriff-Sabstitate having heard parties' procarators en 
the respective notes of objections for F. G. Garter and others, 
and George Belfrage and others, the competing parties for 
the ofiBce of trastee on the said estate, Hepeli the pereooBl 
objections stated in sud F. C. Carter's note of objections to 
the appointment of the sud Greorge Belfrage as tnwtee on 
said estate: Repels the objections made to the claimB of J. 
NeilBon, Hug:h Paterson, Robert Brown & Son, Greorge 
Belfrage, R. Kelly, Robert Robeon Sadler, William Clelland, 
Alexander Auchie, for Clydesdale Banking Co., R. Crawford, 
S.S.C., and Crawford & Crawford, S.S.C.: Finds the votes 
of these claimants to be good votes: Sustains, for the reasons 
stated, and to the extent set forth in the accompanying 
Notes, the objections made to the claims of G. & R. Gibeon, 
John Warwick, Robert Brown, and John Walton: Finds the 
votes of these claimants to be bad votes: Finds that» aj^ying 
the above findings to the state of the votes, there remains 
of good votes in favour of the said George Belfrage to the 
amount of £1696 16s 9d, and presuming that the whole votes 
given in favour of Mr Carter, the competing party for the 
appointment of trustee, to be good votes, amounting to £782 
48 5d, there remains a balance in favour of the appointment 
of the said George Belfrage to the amount of £914 128 4d: 
Finds it therefore unnecessary to consider the objections to 
the votes in favour of F. C. Carter; and Finds that the said 
George Belfrage has been duly elected trustee on the seqnee- 
trated estate of the said Michael Dodds: Finds the said 
George Belfrage entitied to expenses, of whidi allowa an 
account to be given in, and remits to the auditor of Court to 
tax and report, and decerns. 
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NOTB.— The Sheri£f-Sab0titQte does not think that the 
relation in which Mr Belfinge stands to the bankrupt is to be 
held aa that of a conjunct or confident person with the bank- 
rapt, or that Mr Belfrage is to be held as identified with those 
who are in that relation with the bankrupt. The relations of 
conjunct and confident, as conditions of disqualification for the 
office of trustee, are not to be inferred from ordinary friendly 
intercourse, or firom ordinary mercantile transactions, and the 
relations between the bankrupt and Mr Belfrage are not 
established, and are not presumed to have had any deeper 
source. 

In reference to the efifect to be given to the objection of 
conjunct and confident, as applied to the claimants in the 
present voting, the Sheiifif-Substitute has been able to find no 
authority for holding this objection, as being of itself fatal to 
the validity of any claimant's vote. It is merely an important 
element in the question of rejecting or sustaining the claim, 
and varying weight wUl be allowed to it according to the 
more or leM suspicdous character of the other circumstances 
connected with the claim. When the claimant is conjunct 
and confident, the foundation of his claim requires to have 
special strength; and evidence of a transaction which would at 
once be received as constituting a valid claim on the part of 
one who was a stranger to the bankrupt, and with whom he 
oould have had no collusive dealing, will be insufficient to 
support the claim of one who is the bankrupt's special friend, 
and whom he must be naturally presum&i to be anxious to 
protect, as far as possible, from being involved in the conse- 
quences of his own disaster. On the other hand, however, it 
is to be considered that all transactions between the bankrupt, 
even after he has become involved in difficulties, and those 




not be forgot that it is l(?nis intimate friends (t.^., ijiose who 
are conjunct and confident with him) that the straggling 
debtor will often naturally go for assistance, and with whom, 
in the hope of getting relief from his difficulties, and with 
perfect good faith as regards the general interests of his credi- 
tors, he may most honourably transact. Thus, though in 
determining the effect to be given to the claims of conjunct 
and confident parties in voting for the appointment of trustees 
on sequestrated estates, the dedsions of the Court have pro- 
ceeded chiefly on the view of giving protection to the interests 
of the general body of the creditors; yet there does not appear 
to be any precedent for the rejection of the vote of a claimant 
who, though conjunct and confident with the bankrupt, pre- 
sented, as the ground of his daim, what is, ex facie, a valid 
and unobjectionable probative writ, or, ex facie, sufficient 
voucher of the debt upon which he chdmed — ^not being a mere 
acknowledgment by the bankrupt granted on the eve of 
bankruptcy. In such a case the Court will not infer collusive 
dealing between the bankrupt and the claimant, and the vote 
of the latter, though that of one conjunct and confident with 
the bankrupt, will be held as a valid vote. 

Of the claimants in the present competition, there are 
several who are objected to as possessing the character of 
persons conjunct and confident with the bankrupt. Taking 
the claims of these parties in the order in which they are 
arranged in Mr Carter^s note of objections, the first of this 
dass of claims is that made by Bobert Brown & Son, who are 
feapeotively the father-in-law and the brother-in-law of the 
bankrupt, and who claim to vote upon a business account 
incurred to them by the bankrupt to tiie extent of £40 14s Id. 
The Sherifif-Substitute holds this daim to be a good one. The 
account in the circumstances is a good voucher. The business 
atated to be performed ia not such as the other creditors have 
xeoaon to object to. There is no evidence that the firm of 
£. Brown ft Son hold any security for their said debt, and in 
the affidavit of tiie claimants it is the bankrupt alone who is 
•worn to as liable to them for the debt. 

In regard to the claim of Mr Bdfrage, the Sheriff-Snbstitute 
does not, as idready stated, regard this claimant as conjunct 
flmd confident with the bankrupt, and the bill for £146 19s 7d, 
which the claimant has produced with his affidavit, beizig ex 
Jfdei0f a valid probative writ is suffident to support the dum. 

The next of ^e daims made by alleged conjunct and con- 
fident parties is that of G. ft B. Qibeon, the bankrupts 
iMlidton ftt Hexham, who daim on a btisiiieii aooovnt to the 
fmw\ tf <$9 191] Tbo SbwU^BuMitat^ tun rtjwM 



this claim, on the ground of the aeoond of the obrjeetUmi 
stated against it The claimants admit that they hold a liea 
over certain writs of the bankrupt in thdr poesession, bat 
they put no value thereon. This, the Sheriff-Substitute thinks^ 
they were bound to do. The Courts in Scotland have always 
regarded a law agent's hypothec as a security, and even pre* 
ferable to an heritable security. 

The ground on which the daim of Bobert Bobeon Sadlstv 
on a business account for £68 17s, has been sustained are 
similar to those that have already been stated in refsrsnce to 
the daim of Bobert Brown & Son. 

The next of the same class of claims is that made by JohA 
Warwick Hicken, solidtor, London. This daimant is alleged 
to be one of the bankrupt's law agents, and there is evidence 
to that effect. The Sheriff-Substitute is of opinion that the 
document founded on bv Mr Hicken being a simple I O U for 
£25 — ^not hdograph ol the bankrupt — ^not dated, and not 
addressed — afifords no suffident ground for the daim made* 
No information is to be derived from tiie document^ nor le 
otherwise afforded as to the time when or the drcumstaooaa 
imder which it was granted. It is an improbative and nn> 
authenticated document insuffident to support a daim to vote^ 
and more especially when founded on by one who is in a 
confident relation with the bankrupt — (See AndenonY. Outid, 
18th June, 1852; LaidUuo v. WUtcn, 27th January, 1844; 
(MUn V. M*Parlamey 16th July, 1842; and QoKoigm v. 
Manford, 10th December, 1847.) 

The next daim of the same dass is that of B. Ofawfbr4» 
S.S.C., who is a confidential 'agent and adviser of the bank« 
rupt in the present sequestration. The Sheriff-Substitute has 
sustained tms daim. it is founded on two ex fade jnobative 
writs granted by the bankrupt several months previous to the 
sequestration to thud parties, and now in the didmant'i 
possession, amounting together to £60 17s 9d. This, it ia 
thought, affords a go<xl foundation for the daim in question. 
The circumstance of the bills being blank endorsed affords no 
foundation for any presumption of improper dealing on the 

Eart of the daimant as now holding these bills; and ae the 
dder of these documents he is entitled to vote upon them. 
The claim of Crawford ft Crawford, S.S.O. — ^the firm of 
which the preceding claimant is a partner^is for law busi- 
ness to the amount of £46 15s lOd, as specificidly stated ia 
the account produced with the daiooants' affidavit, and fulfils 
the requisites of the statute. 

The daim of Bobert Brown, the bankrupts fother-in-law, for 
£403 58 7d, has been rejected; it is not instructed by the 
necessary vouchers, and is otherwise insuffident. (See JTin* 
near v. Xov, 14th Nov., 1849.) 

The claim of Bobert Crawford for £600 has been admitted. 
The bill founded on is, ex facie, a viUid and unobjectionabla 
ground of debt. There are no drcumstances inferring o61« 
lusive dealings with the bankrupt^ and the further require* 
ments of the statute are fulfilled. 

The daim of John Walton is the last of those objected to, 
as made by conjunct or confident persons. This daim has been 
rejected. The affidavit of the claimant does not set fortU 
specifically the period for which wages are due to him by tha 
bankrupt, but merdy the yearly rate of wages; and ae the 
daimant describes hhnself as being, at the date cf his making 
his affidavit, overseer and gamekeeper on the estate of War- 
drew, which was not then in possession of the bankrupt but of 
his trustees, it is not to be presumed that the wages in question 
are due for any period immediately precedii^^ the daimaaVe 
oath, and the wages claimed may tiierefore refer to a period 
whidi would prescribe the debt. 

The remaining claims are made by persons who are not 
alleged to be subset to the disadvantages belonging to thosa 
who are in the rdation of cox\junct and oonfidoit :ivith thft 
bankrupt. 

The first daim of this dass is that of Hugh Paterson, the 
petitioning creditor in the sequestration, for J^O. The Sheriffs 
Substitute holds the original affidavit of tiie petitionhtg credi- 
tor, on which the sequestration proceeded, to be a suffident 
affidavit in reference to his claim to vote in the election of 
trustee. The decree of sequestration, which proceeds upon 
said affidavit, infers the continued exiitenoe of the debt 
originally sworn to, and that the relatioin between tiie bank^ 
rupt and the creditor in reference to that debt is wwfti^fffl gf idj 

The remaining claims are those of B. Kelbr, William LA 
land, and Alexiuidor Anchie for djdeidale Beok, and with 
Iki WPepUw «(ik ipedal teobniflil objeotloQ iMrii to MM 
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ft ffeoe^raj: of -pro^a^on. r It was' farther qpii^^ed'tiiat 
^d'trottee wi!i8'notr entitifld, at thk^^taife, teadjiidicftta 
upon'th6.YOt^, btttmust take th6m as tltef B!^p&axedij 
and that the only competent mo^e of ohjpctipD ' to ai^ 
TOte iras by appeal. Eor the OFeditar it vaJ naantained 
that th^ SherifT was not eiitifled to griht 4iie reneWld of 
p]|;otectipD, unle3B saUs^ed that a rinajonty, Iktii in nam- 
hec and .value, of r£»l: cre^itQrs, ha4 Totod fpr,the poro- 
tectipn.. The objecting creditor moved the Shenffto give 
effect to certain objections' to'credilbrs Wh6 voted t<k the 
renewal' of protection, that liad l>ee&(BU8taine4 in tlje 
competition for the offiee of trastoet " ' < 

Sheriff Grahame pronotinced the fofllcfvring'InteEloca- 
tor; — , 

Having under the preceding InterlocnteTp heard Mr-MiUaVy 



aWm, tiieie daimB itaod in the same poeitian. To the i^- 
sical objection referred to, the Sheriff-Sabstitate has not gi?en 
Aflfect. The identity oi the dates in the mandate and affidavit 
of the **i»»"»*»»* is to be taken as a mere derical enor; and the 
jnaadate may, it is thought, be viewed in the aame positioii as 
•If it limply omitted to set forth the day of the month on whkdi 
it was granted — on omisnon which, on the authority of ^ 
eaae of Cooper, March 10, 1847 (referred to in Mnrdoch &; 
Barclay's Mannal of the Bankmpt Law, p. 47), is not a &tal 
•objection. 

In regard to the objections common to the three claims now 
In qneetiuBi, the Shtteiff-Sabetitnte has repelled thea as*^in- 
anffiflient. The fact that none of these claimants are oonjdct 
•or confident with the bankrapt, places them in a favevrable 
position, and thongh the docmnentB on which they found lliair 
•daims may have originally been granted by the bankrupt, aad 
•van shortly before his buikruptcy, to conjunct and oonfideait 
.penoos, it is not to be presumed against the other parties 

who have, ex ftMcie, come honestly into possesuon o^^the _ _ 

documents, that they are other than hanm Jide h^jf^ itod g.s.C. for himself, and Mr €»wford a&.C. for thetrosfcee in 
entitled to daim the advantages which, «a:/a<?^ Jpe deca- j fj^Q seqaestr»tien; gmats the «Mkrupt, Michael Dodd, « 
ments confer upon their possessors. The objeotioirwhicb i/ renewai of hirfpenoaalptoteotion, in terms ofthe atatata^ as 
taken to the daims in question, on tiie ground of ^e idaim- craved in the note <4M^<tmstee. ... i ... t , 

KoTB.— No appeiAl has been takeb JTrom the i^soldtion of the 
creditors at their' meeting, of d&t^ 16ili Augiis^ 18^2, in favodr 
of the renewal of the bankrupt's persbnal' p]h)tection,' and the 
Sheriff-Substitute does not think that, in the abdenoe'of an 
appeal, it is open to him now to enter into any'question as to 
the validity of the votes then given by the' creditors: The 
169th section of the Bankruptcy (Scotland) Act, 1856,' appofnta 
the method by which the opinion of the court may be^ takoi 
upon that question; and the creditor <ow objecting,' not' hav< 
Lag availed himself of the methocmOierein point^ dot. thb 
Sheriff-Substitute considers that he^e ^ ^^ alternative but to 
give effect to the resolution which t^ majority of the creditors 
came to at their said meeting. The expedient of lodging a 
caveat, which has ' been resorted to by the objecting creiiitor 
in the present instance, does .not appear to be a formal or 
effectual method for bringing under review any objections, 
however valid, to the resolution of the creditors. Hie U 691^ 
section of the statute, points out the proper method of pco- 
oedure^ which is by entering an appeal, and not by lodging a 
caveat. 

Ko doubt, as was maintained on behalf of the oppodiu; 
creditor, objections were lodged' to several of the votes of the 
creditors in the competitidn for the trusteeship, and effect wi^s 
((iven to certain of these objections, but the bankrupt was no 
party to the proceedings in that competition, and so far as ths 
question of his personal protection is concerned, the votes <)f 
tile creditors in his &kvour have never been rejected. 

For objecting ereditor-^W. W. MiLiigi, &S.G. 
F9r jBtnknqatr^^kJirFaaD Is Gbawfobd, S.&0. 



ants not having valued the obligations of the parties^ otiier 
than the bankn^ whose names appear on the sevandi biUs 
lounded on, and of not having declared that these parties^are 
not liable in relief to the bankrupt, has also been^sepeUid. 
The bankmpt, it is to be observed, is the acosptoran sA of 
4hese biUs. The other parties are, therefore, nofto tin Itfe- 
aomed liable to him in relief, and the claimants are (t^|fa4« iwt 
fequtrsd under the statute to make any such valuation -«r 
alatement as in the objections is alleged to be requu^gp^ ' .^ 

As the claims which now have been sustai^P^HE^vp a 
Oigority of valid votes in favour of Mr Belfirage, even .on the 
supposition of aU the votes tendered for his competitor, Mr 
CSarter, bebg also valid, the Sheriff-Hubstitule has thoi^ht it 
vnnaoeesary to give any findings in regard to the note jof 
ttbjeotiona which Mr Belfrage has lodged against the votes 
given in fiavoor of his opponent. , ^ 

For ,Sd/«i<7e— Cbawfobd & Crawford, S.S.C. 
For F. 0. Coirter~-W, Whot Miliar. 
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Ths TausxES nr Michael Dodd^s SfiQUEST&ATtoir, 

Petitiokeb. 

Bankniptcy— ^Appeal — VvoGoaa.'r'Held^ incompetent to db- 
mand a scrutiny by the Sheriff of the votes given in snp* 
port of a resolution of creditors, except under an appeal 
in terms of sec, 169 of the Bankruptcy (Scotland) Act, 
1856; and that a caveat was not. a form by which^ under 
the statute^ such a reaoliUkn could he brought under 
review. 

At the first statutory meeting of the cs^itot^ on the 
sequestration of Miohael Dodd, Dunblane, a-majority in 
number and value voted for a renewal of the bankrupts 
personal protection* The trustee, after the expiry of the 
tinra allowed for can ai^wal, poresented the ^aal petition, 
)>Qt in conseqtteBCe of a oaveat having 1)een put up l>y 
6neofthecreditoi8| the Sheriff appointed parties to.be 
Imirdi 

For tli^ bankrupt it was miuQtaiBed that the duties 
of the trustee and Sheriff were purely miniBierial — ^that, 
linder sec. 77 of ihe Bankrupt Aot, the trustee was, if 

(Qghniotedf \xmi toink, micl the.ghenff I>oimd to-gvsat, 
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(Mb Sheriffs Babolat and Qobdozt.) 



Akdbrsov and Robertson t). Scxymsa Nobxh« 
. Eastern Eailwat COMPAmr. 

Eailw^ Act.'^The Company not hound to erect gates to 
ishut -iierdes the Railway at a level crossing of a pubUc 
, carriage road, but bound to provide a gaUkeeper* 

A PETmoK was presented to the Sheriff of Pertfasbire at 
the^ iuBtiance of two persons designing themselves bouse- 
holders in the district, founding on the Railway Claoaes 
Act, to compel the North^Eastem Railway Companj-r- 
1st. To erec|f a gate where there was said to be a croos* 
•ing of the sail, by a public carriage road, and lo be ao 
fiffsv^dtaVhen-MttkorbovsMi W9i«difTen waom Mm 



I 



SHERIFF OOUBT BEBOBS8. 



1«1 



SB 



BBBB^I 



xailwaj, it should be shut in on both Bides the rails; and 
2d. To appoint a gatekeeper to have oharge of the gate. 

In defenoe— The company (Ist) did not admit that 
the petitioners were householders; (2d) It was denied 
that the road was public; (Sd) It was maintained that 
a gate to shut oat the rail from the fields was all which 
could be demanded, and which already existed; and, 
lastly^ that the statute did not authorise the Sheriff 
to order the appointment of a gatekeeper, and that the 
Sheriff had no power at common law to enforce such. 

After a remit to a Surreyor and proofs, the following 
Judgments were pronounced: — 

Having heard parties* proourators and made avizandum wiOi 
the cause, Finds, first, That it is now admitted that the piir- 
mers are two householders within the parish or district where 
the crossing in question is situated; second, Finds that it is 
proved that the defenders' railway at said place crosses a public 
oaniage road or highway ; third, That the defenders have failed, 
in compliance with the 40th and 54th sections of the Railway 
Claoses Act, to erect sufficient gates across such road on each 
aide of the railway, of sach dimensions and so constructed as 
when closed to fence in the railway and prevent cattle or 
horses passing along the road from entering upon the railway, 
nor have the defenders employed persons to open" and shut 
■noh gates: Therefore, decerns against the defenders in terms 
of the prayer of the petition; the said clauses and this 
decree to be impUmented within one month from the date of 
this judgment becoming final, reserving the question of ex- 
penses. 

NoTi.— That the road which crosses the defenders* line of 
Tail is a public highway or carriage road is beyond all contro- 
versy. It appears as a road in the accurate and ancient 
county map of Stobbie. It is so admitted in the defenders' 
deposited plan and book of reference, and in the proceedings 
in the deed of submission to settle the compensation for 
sround taken. The decreet arbitral dividing the Muir of 
Blairgowrie does not identify this road as a peat or private 
road. But apart from all written evidence, and the absence 
of all averment of private interest in the road, the proof of use 
is beyond oaviL The defenders' solicitor argued that there 
was only one witness whose evidenoe went back the full pre- 
■oriptive period of forty years, and therefore the proof was not 
sufficient. But the issue is not the property in the aolum of 
the road, but its ezistenoe. The defenders do not daim the 
§olum of the road, and have no title to caU for a prescriptive 
title. Sufficient that it was a publio highway and carriage 
yoad at the. time the defenders interfered with it. At all 
events, and in any view, seven years' aotuad use would be suf- 
ficient to preserve the road intact, and to give the public its 
benefit until regularly evicted by declarator at the instance of 
Bome persons having title to dispute its legal existence. 

The chief point raised by the defenders, and argued with 
great ingenuity, is that on a critical reading of the 40th clause 
they have complied with the statute. They maintained that 
all that was necessary was that the gates be suffioient to shut 
in the adjacent fields on each side, and that there exists no 

? revision for their wings beiug stretched across the railway, 
f so, it is quite impossible to discover the distinction in the 
statute between a level crossing connecting fields or private 
loads, where the use of such crossings are of rare occurrence, 
Mid that of a public carriage road where the passages may be 
expected to be more or less frequent. There would be no pes- 
■ability, without such extension of the gates across the railway, 
of protecting the railway from the iorMd of cattle and horses 
in crossing the line of nils to the right or left, and the use of 
m gatekeeper would in no case be essential, because the gates 
openinff outward from the railway might easily be left to ihA 
oare of the person in charge of the animals passing. The 
BDinute criticism of the clause resolves it into absolute non- 
sense. It confounds "shut" and "open," ''railway** and "the 
fields," and makes the cattle alike to pass through with gates 
■but as well as open. It is perfectly obvious in a fiur reading 
of the olaose (rather on the oanon of common sense, however, 
than of grammatioal oonstmotion), that the meaning of the 
iUose is to reqoire gates which, when there ii no call for a 
MMsgi OTW m nkUwagri en^loMf tbofitKctaoQ snob ride^ hot 



during the passage across the rail way, for the time opens the 
road and shuts and fences the rxulway. 

As to the remedy, there is no doubt that whilst the 40th 
section expressly provides for a gatekeeper, the 54th section 
dotis not expressly mention that personage. But it is dear that 
the latter section has reference to a number of preceding sec- 
tions, and repeats them under some general and leading term. 
A gate implies a gatekeeper, just as much as a mill would be 
very profitless without a miUer, or, still more applicable, a 
tollgate would be of no service to the revenue of the road with- 
out a toUkeeper to levy tolls. If the defenders erect the sta- 
tutory gate, they wiU find it necessary for their own interest 
and safety to have a gatekeeper. 

A long and learned argument was raised on the power of 
the Court to suppleoient any omission as to the gatekeeper 
in the 54th section by its common law jurisdiction, and thus 
enforce the 40th section, and several decisions were quoted on 
each side. In the view the Sheriff-Substitute takes, this 
question does not arise, as he holds the whole requirements of 
the 40th section to be included in the executorials of the 54th. 
But if it were otherwise, he is of opinion that where the law 
has willed the end, it must be held to will the meant, and that 
the jurisdiction of the judge ordinary is ample enough to give 
the remedy. Where an ofience is created by statute, it does 
not follow that the law cannot be vindicated because of an 
omission in the machinery for its enforcement. 

The defenders' procurator insisted that the penalty as to 
gatekeepers is to be found in the 40th and not the 54th section. 
But it is dear that the former applies to the personal ofience 
of the gatekeeper when appointed, and must of necessity be 
suspended until suc^i functionary has been appointed. It may 
be that the penalty, and especially its application in the 54th 
section, refers more to the oonstruption of the gate than its 
keeper. Nevertheless, the opening and shutting the gates is 
work done, and so important, that there would be little benefit, 
but rather detriment, by the erection of gates without guar* 
dianship; and the mulct of five pounds each day would be 
amply suffident to pay a host of gatekeepers where one would^ 
be suffident. 

On an appeal, the Sheriff pronounced the following 
Interlocutor: — 

The Sheriff having heard parties' procurators on the defen- 
ders* appeal, and made aWzandum with and considered the 
process before finally disposing of said appeal, appoints 
parties' procurators to attend him at the next sittings, in 
order to discuss the points noted bdow. 

None. — ^The Sheriff concurs in the first and second findings 
o^the Interlocutor appealed from, but he is at present unable 
to concur in the first part of the third finding, relating to the 
construction of the gate as opening out from the railway, and 
not in and towards the line of the railway. The Sheriff- 
Substitute has, however, signified'so strong an opidion on the 
point that the Sheriff fears that he misapprehends the proper 
reading of the 40th section of the Kailway Clauses Act and 
the arguments of the petitioners, and he therefore wishes the 
point to be argued. The Sheriff takes this course, more 
particularly as it appears to him that his judgment in this 
matter, under the 150th section, will be final, aud not subject 
to correction. The Sheriff also wishes the parties to direct 
thdr attention to the question, whether the application, in so 
far as regards the gatekeeper, is statutory or at common law. 

After a farther hearing, the Sheriff pronounced the 
following Interlocutor: — 

The Sheriff having heard parties' procurators on the defen- 
ders* appeal, in terms of the last appointment, and made aviz- 
andum with and considered the proof and whole process, affirms 
the first and second findings of the Interlocutor appealed from: 
Becals the third finding, and the decemiture following the 
same, and to diat extent sustains said appeal: Finds that the 
defenders have not failed to comply with the 40th section of 
the Railway Clauses (Scotland) 1845 Act, in so far as regards 
the erection of suffident gates, in terms of said section, across 
the said publio road, on each side of the railway, where the 
said road communicates therewith : But finds that the defen< 
ders have failed to employ a proper person or persons to open 
and shut said gate, and cause the same to be dosed as Kxm 

M oartii hMMf, elo., ibaU tore paHoci tfaipvfh the mm{ 
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Therefore deoems, in termi of the prayer of the petttion, to 
the extent and effect of ordering, decerning, and ordaining 
the defenders to employ a proper person to open and shot 
said gates, and to keep the same continually dosed against 
said road, on both sides of the railway, except during the 
time when horses, cattle, carts, or carriages passing along the 
same shall have to cross such railway, and decerns, quotid 
uUra: Refuses the prayer of the petition, reserving to the 
petitioners and all others interested all claims competent to 
them against the defenders or others for penalties, etc., and 
to the defenders their objections thereto, and appoints pturties' 
procurators to be heard on the question of expenses. 

Note. — The Sheriff sees no ground for doubting that the 
road in question, although not a turnpike or statute labour 
road, is a public road for carts, etc., and that therefore the 
40th section of the Railway Clauses Act applies to it, in so 
far as it relates to gates at level crossings. It is not easy to 
understand how the defenders can raise any question as to 
the road being public after the manner in wluch they dealt 
with the road in their book of reference, and in the submission 
with Baroness Keith. The defenders do not even yet 
allege that the road is a private road, the property of any 
individual. They have settled with the Baroness Keith, 
through whose property the road runs upon the footing, that 
she had no right to the road other than belongs to all the 
public, and there is dear proof that the road has been ujsed by 
the public. 

The Sheriff cannot read the 40th section as giving any direc- 
tions in regard to the construction of such gates across public 
roads, other than that they shall be good and soffident gates 
acron auch road on each side of the railway where the same 
shall communicate therewith, and that the gates shall be of 
such dimensions, and so constructed, as when dosed to fence 
in the railway, and prevent cattle when passing along the 
road from entering upon the said railway. None of these 
provisions require that the gate shall open to or across the 
railway ; the only other provision is, that the gates shall be 
kept carefully dosed across such roadi on both sides of the 
railway, except during the time when horses, cattle, carts, or 
carriages, passing along the same shall have to cross such 
railway. The gates during the above exceptional period must 
be opened, but there is no provision for the gates opening to 
or across the railway, instrad of from the railway and to the 
road. There is indeed a provirion that the Board of Trade, 
if they deem it to be for the public safety, may direct that the 
gates shall be kept dosed across the ndlway, but no such 
direction has been given in the present case. 

It is really a matter of little importance in itself whether 
the gates shall open to or from the ndlway, if the Railway 
Companies are obliged to appoint a gatekeeper to attend 'to 
the opening and dosing of the gates. 

The Shenff concurs with the Sheriff-Substitute, that under 
the 40 th section the defenders are bound to employ proper 
persons to open and shut the gates; a gatekeeper is a 
necessary and statutory ac|junct of the gate, and it cannot be 
hdd that the provisions of the 40th section have been com- 
plied with until a gatekeeper has been employed by the Rail- 
way Company; if a gatekeeper was appointed, then he would 
be liable in the penalty of 40s for any default in his duty. It 
is thought that the Sheriff has jurisdictioa to enforce the 
observance of the provisions of the 40th section. £ven apart 
from the 54th section, the Sheriff appears to be entrusted 
especially with the duty of enforcing the penalty of the pro- 
visions of the statute generally. The 54th section gives the 
Sheriff right to oompd the Company (on their failure to make 
such gates as ''they are hereinbefore required to make,**) on 
the application of certain parties specified in tixis section, to 
order the Company to make such gates, and, as it appears to 
the Sheriff, to order them in terms of the 40th section to em- 
ploy a gatekeeper. The 54th section, it Ib thought, was 
framed more for the purpose of pointing out who are the 
proper parties to raise a prosecution against the Railway 
tk>mpany on this ground, than for the purpose of giving the 
Bhenff jurisdiction, which it is thought he had apart from the 
54th section. The Sheriff therefore thinks, that in pro- 
kiouncing the present Interlocutor, he does so in the exercise 
of bis statutory jurisdiction; but eyen if he had no exdusive 
Vtatntory jurisdiotioDy hs ooailden that he hm jiuifldiotiQ& 
dt oommon law. 



may appear hard to the Railway Company to appoint a gate- 
keeper at such a place; but if there must be a gate at tba 
levd crossing there must be a gatekeeper to take charge of it. 
Some arrangement may perhaps be made with the consent of 
the Justices, by which the road may be diverted in a con- 
venient manner so as to avoid the expense of a gatekeeper, if 
such diversion of the road will be a saving to the Railway 
Company. 

After a hearing before the Substitute, the Railway Com- 
pany were found liable in expenses, subject to modification. 

• 

Note. — It is understood that the opinion and practice of 
civil engineers have been hitherto in favour of the view taken 
by the Sheiiff-Substituto, otherwise there is no distinction 
between ordinary fencing of the field and the exceptional 
fencing of the railway during passages on levd crossings of 
public roads. 
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13th Ootobeb, 18G2. 
SHERIFF COURT, GLASGOW. 

(Ms Shbbift Bell.) 



Alexander M'Gill and Euza Agnes GuiniiKa- 
HAM V, Feroubon, Miller & Co. 

Carrier — ^Freight. — Goods were shipped at Glasgow for 
Singapore, On arrival there, and no consignee appear^ 
ing^ an advertisement was inserted in a newspaper 
announcing that, unless he appeared within seven days, 
the cargo would be sold to pay freight and expenses. 
That period having expired and no one appearing, the 
cargo was sold through the ship's agent, without judicial 
au^ority — that being alleged to be the custom at Singa* 
pore. The price obtained for the cargo having been less 
than the freight and expenses, the shipowners raised an 
action against the shippers for the deficiency, — Held by 
the Sherij^-Substitute, and acquiesced in — (1) That the 
pursuers had failed to prove that it was the custom at 
the port of Singapore to sell cargo toithout judicial 
authority, for freight and expenses, failing the appear • 
ance of a consignee; (2) At common law, a shipmaster 
has no authority, after arrival at his port of destination, 
to sell at his own hands any part of his cargo for which 
he has granted bills of lading; and (3) The master had 
acted ultra vires in disposing of the cargo, Tlie defences 
were therefore sustained, and the defenders assoilzied. 

The action was raised for payment of £285 2s 6d, the 
ftmoont of freight alleged to be due by the defendeis 
upon thirty barrels of Roman cement, and 1400 fire day 
pipes, shipped by the defenders, through their agent at 
Glasgow, on board the ship " Borneo ** of Greenock, of 
which the pursuers were owners, and conveyed in safety 
by the pursuers to Singapore under bills of lading, 
dated 14th October, 1859, under deduction of £157 Oa 
9d, being the realised proceeds of the foresaid shipmenti 
which, upon the consignee at Singapore not being dia- 
covered or disclosing himself, the pursuers, through their 
agents at Singapore, after public advertuBement, and 
according to the practice in such cases observed at 
Singapore, sold for behoof of whom it might concern, 
uA applied tQ the liquidation, pro tanto^ of the froight| 
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htifing a balance of freight due Und lesting owing to 
the punmexB of £78 Is 8d. 

The defence was as follows : — 

(1) That the Bummons was irreleyant; (2) A denial 
of the ayerments in the summons, and of liability for 
the sum sued for, and explained that the goods men- 
tioned in the summons were at and prior to the date on 
which they were put on board the "Borneo," and so 
continued till the date of the sale mentioned in the 
summons, the property of the consignee named in the 
bills of lading, viz., H. Somerset Mackenzie, residing at 
86 Eastbourne Terrace, London, who, at the date of the 
riiipments, was domiciled there, or, at all events, in Great 
Britain; that the ownership of the goods was, at the 
date of the said shipment, known to the owners of the 
vessel or their agents; that the said H. Somerset Mac- 
kenzie is still resident in this country; that the pursuers 
never intimated to the defenders that they held them 
liable for the freight; that if it was the intention of the 
shipowners to look to the defenders for payment of the 
said freight, they should have given, prior to selling the 
goods, timeous notice to that effect to the defenders, 
that they might protect their own interests; and that 
the goods were sold unlawfully and recklessly, and with- 
out judicial authority, and at prices much below what 
they cost in this country. 

The record was then closed. 

Hiereafter, parties* procurators having been heard, 
the Sherifr*Sab6titiite pronounced the following Inter- 
Jocutor:— 

Having heard partieA' jnrocaratora, and reviewed the pro- 
oeflB, repda the preliminary defence that the aummons is ir- 
relevant in so far as prejudicial, reserving it in as far as it affects 
the merits, and, before further answer, allows the pursuers a 
proof pro ui dejure of their averments regarding the circum- 
Btancee under which the goods in question were sold at Singa* 
pore^ and, in particular, of the averment that they were so 
sold ''according to the practice in such cases observed at Singa- 
pore," and allows the defenders a conjunct probation; and in 
respect that the pursuers state that they will require a com- 
mission to Singapore for the above proof, before granting sud 
commission, appoints the pursuers to lodge a list of interroga< 
tions within six days, and the defenders a list of cross-interro- 
gations within six days thereafter. 

The proof allowed by the preceding Interlocutor 
having been led, a farther proof was allowed by the 
following judgment:— 

Having heard parties' procurators, and reviewed the whole 
process. Finds that it is necessary, before disposing of the 
case on the proof formerly allowed to the pursuers, to allow 
the defenders a proof of their averments that at, and prior to 
the date on which the goods were put on board the " Borneo," 
they were the property of the consignee H. Somerset Mac- 
kenzie, then donuciled at Singapore, who was liable, under 
the bills of lading, to pay the freight; that the ownership con- 
tinued unchanged up to the date of the sale at Singapore; and 
that said ownership was known at the date of the shipment to 
the owners of the vessel or their agents: Allows said defenders 
a proof accordingly, and to the pursuers a conjunct probation: 
Grants diligence against witnesses and havers, and appoints 
the cause to be enrolled in the diet roll of the 8th proximo to 
fix a diet of proof. 

NoTS. — ^The Sheriff-Substitute has given this case a great 
deal of consideration, as it involves some very important ques- 
tions in Mercantile Law; and he is satisfied that an exhaustive 
judgment cannot be pronounced in it till the above matters of 
fact be ascertained. Their importance, without in any way 
prejudging the case in other respects, will be seen from the 
following passage from Chittyi Law of Cam«r»;— "As a 
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general rule, when the consigner or shipper is the owner of 
goods shipped under a bill of lading, by which tiie goods are 
deliverable to the order of the consigner, or to a named con- 
signee or assigns, he or they paying the freight, the consigner 
is liable to the carrier for the freight, either by virtue of an 
express promise to that effect, or from his legal liability as the 
known owner of the goods; but if the goods be shipped for 
and on account of the consignee, who is the owner of the 
goods, then the consigner would not be liable for the freight," 

After a hearing, the Sheriff-Substitute pronounced the 
following Interlocutor, which has been acquiesced in :— ^ 

^ Haring heard parties' procurators, and resumed oonsideira- 
tion of the proof, productions, and whole process, Finds that 
the bills of lading instruct that the day water pipes, mentioned 
in the summons, were shipped at Glasgow in October, 1859, 
on board the pursuers' ship ''Menam," by "Alexander 
Murray, agent for Ferguson, Miller & Go. of Glasgow" ^the 
defenders) : Finds that the condition of the said shipment was 
that the goods should be delivered at the port of Singapore, 
to H. Somerset Mackenzie, Bengal Civil Service, or to his 
assigns, the said consignee paying the stipulated freight there- 
for: Finds that, on the arrival of the said ship at Singapore, 
it was discovered that the said consignee was no longer there, 
and no holder of bills of lading appeared to receive the said 
goods and pay the freight: Finds that, in these circumstances, 
the master of the " Menam" caused to be inserted in the Singa* 
pore Daily Times newspaper the advertisement, of which No. 
5/12 is a copy, announcing that unless the holder of the biU 
of lading took delivery of the goods within seven days, they 
would be sold to meet freight and expenses, and no holder 
having appeared, they were sold accordingly by public auction, 
and the net proceeds of sale, as instructed by the copy ao« 
count sales 5/1 and 5/2, were £89 lOs less than the freight due 
on said goods, for which balance the pursuers, as owners of 
the " Meuam," now sue the defenders as the shippers: Finds 
that the pursuers having averred that the master, in selling 
the goods, acted " according to the practice in such cases ob- 
served at Singapore," a proof of said averment was, before 
farther answer, allowed them by the Interlocutor of 25th 
January, 1861, and a commission was afterwards granted to 
take said proof at Singapore: Finds that four witnesses were 
examined by the pursuers, each of whom has deponed that he 
considered the course followed by the master of the Menam to be 
in conformity with the practice observed at Singapore in such 
cases; but the said witnesses have only been able to refer to 
two, or, at the most, three instances of a similar character in 
which such course was followed prior to the date of the sale in 
question: Finds, therefore, that the proof is not sufficient to 
establish a continuous and invariable custom of trade at the 
port of Singapore: Finds that the pursuers have neither aver< 
red nor attempted to prove that the defenders were aware of 
the alleged practice of Singapore, or that they transacted, on 
the footing of such practice, entering into the contract in 
shipping the goods: Finds that the said goods were sold with- 
out any previous intimation being made to the defenders of 
an intention to sell, and without obtaining any judicial autho- 
rity or wanant, and it is no part of the pursuers* allegation 
that the master was at the time short of funds for ships' pur- 
poses: Finds that, at common law, a shipmaster, after bis ship 
has arrived at the port of destination, has no authority to s^ 
at his own hands, and without judicial sanction, any part of 
his cargo for which he has granted bills of lading; and al- 
though this may have been occasionally done at Singapore, no 
such estabUshed and acknowledged custom of trade has been 
shown to exist at that port as to take it out of the general 
rule, or to entitie a shipmaster to do there what he would not 
be entitied to do elsewhere, the more especially if failing 
delivery being taken by the consignee or his assign, the 
owners have recourse against the shippers: Finds that, in the 
present case, it was averred by the defenders that the pursuers 
knew before the goods were shipped that they were the pro- 
perty of the consignee Mackenzie, and aJso that they were 
shipped for and on his account, and the defenders therefore 
maintained, in point of law, that the pursuers had no recourse 
for arrears of freight against them, the defenders, botii in 
respect of the manner in which the master had dealt with the 
goods, and of its being known to the pursuers that they (the 
defenders) had no interest in the goods from the moment they 
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were pot an board ahlp: But finds that the proof adduced on 
this special point under the Interlocutor of 11th March does 
not instruct that the defenders so distinctly warned the pur- 
suers that they were acting merely as agents for Macken2:!a 
in arranging for freight, and taking the bills of lading in the 
form they did, as to liberate said defenders from the general 
rule, that failing the consignee, the consigner is liable to the 
carrier for the freight: Finds, therefore, that the defenders' 
non-liability rests on the irregularity of the shipmaster's con- 
duct, and his failure either to store the goods till said deil^n- 
ders had been communicated with, or to bring them back to 
this country: Therefore, and under reference to the annexed 
Note, Finds that the defenders, not having had the option 
afforded them of realising the goods in their own way, and the 
sale, as conducted, having been ultra viret of the master, the 
pursuers have no claim against the defenders for the deficiency 
of freight arising under said sale: Sustains the defences, and 
assoilzies the defenders: Finds the pursuers liable in expenses: 
Allows an account thereof to be given in, and remita the 
same to the auditor to tax and report, and decerns. 

Note. — It has long been authoritatively settled, that, in all 
ordinary cirenmstances, a shipmaster has no right, after ar- 
rinng at the port of destination, to seU the cargo at his own 
hand to pay freight. The law looks with extreme jealousy on 
the master interfering in any way with the cargo. Under the 
pressure of imminent danger, he may throw part of it over- 
board to preserve the ship and the residue. And when the 
owners credit and property have failed in some intermediate 
port into which he has been driven, to yield the necessary 
sappliee to navigate the ship and bring her home, the Court 
of Admiralty lua sanctioned the sale of a part of the cargo, 
upon proof of the necessity of such a step. But there is no 
instance of any such sale being considered competent at the 
master's own hand at the port of destination, and without any 
averment that there was a failure of the requisite supplies. 
If the consignee fails to take delivery, the cargo should either 
be stored until the shippers are communicated with, or it 
should be brought home again, under reservation of a claim of 
damages against the consignee, if he be the ovmer, and all 
ooucerned. See upon this subject, M'Laddan on Shipping, 
pp. 142 and 397; and Abboi, 10th £d., p. 274; also BelVs 
Com., vol. 1, p. 536. Delivery is an implied term of the 
carrier's contract at common law, and, in the words of 
M'Lachlan, the most recent writer on the subject, — " It may 
be laid down as the general rule, that where there is no de- 
livery made, there is no freight due, whatever daim may be 
for damages,'* the only exception being, ''where under an 
emergency goods have been necessarily sold to bring the vessel 
home." It was at one time held, that where, by the bill of 
lading, goods were made deliverable to the consignee or his 
assigns, " he or they paying freight," the owners had no re- 
course for freight against the shippers. This however is now 
altered, or at least greatly restricted, the shipper or consigner 
being exempt from responsibility, only when the owners 
agree to take the goods *'for, and on account of the con- 
signee," knowing him to be the owner. See M^Lacldan, p. 
425; BdCs Com., vol. 1, p. 567; and Chiity on Carriers p. 207. 
The decision of this point against the defenders is favourable 
to them, in as far as it affects the other portions of the case, 
seeing that there was less justification for the course adopted 
by the master, as both consigners and consignee remained liable 
for freight. The pursuers endeavoured to get over the weak- 
ness of their case at common law by founding on the alleged 
custom of trade at Singi^pore. But^ in the first place, they 
failed to prove a speoial custom so uniform and notorious at 
that port as amounting to what the law regards as usage of 
trade; and in the second place, where only a local usage is 
relied on, it is quite settled that it must be known to both 
parties to be bindin|p on them. But the pursuers led no evi- 
dence in contradiction of the defenders' averment that they 
did not know of the local usage in question; so that, even if it 
had been given effect to, it is against tiie defenders {tee BeWe 
Principle, sees. 101 and 524; and Smith, 24th November, 1839) 
Finally, tJie sale was gone into without judicial authority. On 
finding that the goods were not claimed, the master's first 
duty was to bond and store them. '*The master," says 
Chitty, p« 179, ''is not bound to keep the goods on board his 
ship for an.indefimte period, but after waiting a reasonable 
time without any person having produced a bill of lading, may 
deliver tlie£Oo4s. to 9ome person to keep until the bill of Lading 
is produced (»cc alio BelVs i7om., Vol. I., p. 588). Having 



done this, if Ae frel^t is not forthcoming, and il It Ito impoa* 
sible to extricate the affairs of the ship without it, it may per- 
haps be competent for the master, in such extreme case, to 
apply to the Judge Ordinary for a warrant of sale. Such 
judicial warrant would be granted, if granted at all, only after 
appointing such intimations, aud taking sudi prooautiona as 
the Court deemed right. But a sale at the masters own band 
without any intimation, either special or general, except a 
single advertisement in a Singapore newspaper, cannot bo sus- 
tained to the effect of giving his owners a daim against the 
consigners for a deficiency of freight therein accruing. 



A€L W. M. WiLSoy. 



Alt. fioBBT Boaa 
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16th Ootobeb, 1862. 

SHERIFF COUBT, QLASGOW. 

(Mb Sbebifv Bsu.) 



RoBEBT M*CowAN and Robert Craig, Competing for 
Trusteeship in Sequestration of James Caiens & Sox. 

Bankruptcy — Trusteeship — Competition for — Chum, 
connection of— Stamping Voucher— 16 and 17 Vict., 
cap. 62, sec. 7. — ^ claim was lodged in a Kquestradon^ 
vouched by a document which required to be stamped, 
and on which a vote was given in the competition Jbr 
the trusteeship. The vote was objected ro, as not pro- 
perly vouched, — Held^ that it was Qompetent to sist pro- 
cess to allow voucher to be stamped; and document 
having been thereojter stamped, claim and vote ^lexeon 
held good. 

The following objections were given in for Mr M*Cowan: 

1. Vote of Marland & Whitcomb, warehonaemen, 
Manchester, for £105 28 7d. 

The bills or acceptances for £34 5s Od and £d2s 78 Od, 
mentioned in the account annexed to the affidavit, have 
not been produced, and the debt is ccwaeqaently not 
sufficiently vouched. 

2. Vote of Henry Robinson, of Huddersfield, for £28 
8s 6d. The details of the goods furnished are not given, 
and accounts and vouchers sufficient to prove the debt 
have not been produced. 

8. Vote of Littles, Cousins & Leach, mann&otorera, 
Leeds, for £99. 

The bill founded on Sn the aoconnt referred to in the 
affidavit, and annexed thereto, has not been produced. 

4. Vote of Brunt, Fyrmey & Ridvat, silk mann&c- 
turers, Leeds, for £65 lis 6d. 

Accounts and vouchers to prove the debt have not 
been produced. 

5. Vote of Wilson & Armstrong, manufacturers, 
Hawick, for £138 3s od. 

The bill referred to in the account annexed to the 
affidavit has not been produced. 
Those lodged for Mr Craig were:— 
Objections to the two claims of James Cairns, senior. 

1 . The claimant is father of, and conjunct and confi- 
dent with, the bankrupt. 

2. The bills or promissory notes produced were, or 
may have been, granted after, or on the eve of insolvency 
or bankruptcy, and are not in thedronmstanoes aufficieot 
vouchers of debt. 
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3. The bills prodaced are all, or the greater part of 
them, Toid, in respect that they are granted at onusoally 
and extravagantly long dates. 

4. The pretended submission and award produced are 
erased, interlined, altered, and otherwise vitiated in 
essentiaUbus^ and are not duly tested. 

5. The said pretended submission and award are not 
^uly stamped. 

6. The said pretended submission and award, and all 
following thereon, were merely a simulate and collusive 
transaction betwixt the claimant and his son, the bank- 
rupt, for the purpose of favouring the claimant and the 
bankrupt's family, at the expense of the creditors of the 
bankrupt, and the firm of James Cairus & Son, which at 
the date of the pretended transaction was utterly and 
hopelessly insolvent, or, at least, was rendered insolvent 
to the extent of four thousand pounds and upwards by 
the claimant's withdrawal on the terms stated. One of 
the pretended arbiters (in whose handwriting the pre- 
tended submission and award are written out) is, and 
was, the son-in-law of the claimant, and brother-in-law 
of the bankrupt; the other was a pawnbroker — ^not a 
merchant — as he is designed in the writ. 

7. The dissolution of the concern of James Cairns & 
Son was not duly notified to the parties with whom that 
firm had dealings, and in consequence the appellant is 
still liable as a partner, and is not entitled to rank and 
vote on the estate in competition with, or along with the 
creditors of that firm who have ranked, or may rank on 
the es^te, especially those creditors, of whom there are 
many, who received no notice of the dissolution. 

8. By the said collusive proceedings the claimant 
rendered himself liable for the whole debts of the bank- 
rupt, or at least con^ues so liable, no change of firm 
having taken place. 

9. No debt is, or was, duo by the bankrupt to the 
claimant. 

10. The books of the concern show no balance due to 
the claimant at the date of the pretended dissolution 
after paying the debts of the company. 

11. The list of goods, called a stock-book by the 
claimant, is not a book kept from day to day, is not an 
authentic or bonajide book, and is at the utmost a mere 
list of goods showing no debt due. 

Thereafter, the Sheriff (Bell) having heard parties, 
pronounced the following Interlocutor: — 

Having heard parties' procorators, Finds that one of the 
vouchers mainly relied on by the creditor and claimant James 
Cairns, sen., who has voted for the competitor M 'Cowan, and 
whose votes have been objected to, is the decree arbitral an- 
nexed to the deed of submission produced with the affidavits: 
Finds that the said decree arbitral is unstamped, and, as such, 
can bear no faith in judgment; but Finds that where a voucher 
Inquiring a stamp is unstamped at the time of the vote being 
given, an objection founded on such defect is obviated by pro- 
curing the said voucher duly stamped, pending a competition 
for the office of trustee (Maries, November 24, 1843) : There- 
fore sists process for six days, to give the competitor M'Cowan 
an opportunity of procuring the said decree arbitral stamped 
accordingly. 

NoTB. — ^In the esse of Moiies, the deed which required to be 
stamped as a voucher was unstamped when the competition 
pended both before the Sheriff and the Lord Ordinary. It was 
stamped, however, after the Lord Ordinary had susteined the 
objection to the vote on the ground of want of stamp, and the 
Moond Di^inon of the Court held that they were not bound 
|Qj^dg« of thQCMoaiU stood whenboforvtbo Lord Ordinary! 



who states in his Note that ''though the respondent suggested 
that a stamp might still be affixed to the instrument, he (the 
Lord Ordinary) did not think himself entitled to sist process 
in a case of this description till that remedy was attempted.** 
But his Lordship added that his judgment was subject to re* 
newal, and that if the respondent chose to get the deed stamped 
before presenting his recUiming note, the Court would give 
such effect to the operation as the case admitted of or required. 
Now, however, there is no appeal from the judgment of a 
Sheriff declaring a trustee, so that the remedy suggested by 
the Lord Ordinary could not be obtained; whilst, on the other 
hand, by the Act 16th and 17th Vict., cap. 58, sec. 7, express 
power is given to the Sheriff in certain oases to sist process or 
delay proceeding in the competition until certain things be 
done to amend oaths and claims. Neither does there seem 
any sufficient reason for pursuing a different course with 
regard to unstamped documents in a competition from what la 
adopted in other processes. Jxl TiUUy'a Treatise on the Stamp 
Laws, second edition, page 294, the author explains the prao* 
tice of Courts to be for "the Judge to allow an agreement to 
be stamped pending the hearing, or to direct the cause to stand 
over for the purpose of getting a stamp impressed." And he 
adds: *' Judges in the Courts of Equity have even gone so far 
as to proceed in the hearing of a cause, and to pronounce a 
decree therein, founded upon an agreement not stamped, 
directing such decree not to be drawn up until the instrument 
be produced to the registrar duly stamped.*' On the whole, 
considering that the fate of the election is likely to torn on the 
stamping of the decree arbitral in question, the Sheriff- Substi« 
tute thinks it reasonable to give the competitor founding on it 
an opportunity of validating the vote by stamping the docu* 
ment. This opportunity might have been afforded/ by simplj^ 
allowing the case to Ue over for a few days, but as the point is 
somewhat new, the opposing competitor seems entitled to an 
Interlocutor on the subject^ whioh he may take to appeal if lo 
advised. 

The deed was then stamped, and the competitor Craig oon« 
Bonted to its being received. 

Thereafter the following judgment was pronoanced:— 

Having resumed consideration of this process and of the 
notes of objections for Kobert M'Cowan, accountant, Glasgow, 
whom failing, William Brown, accountant there, and for 
Kobert Craig, accountant, Glasgow, whom failing, James 
Thomson, accountant there, competitors for the office of 
trustee on the sequestrated estates of James Cairns & Son, 
tailors and dothiers, London Street, Glasgow, as a company, 
and of John Cairns, the sole partner of that company, as such, 
and as an individual; and having heard parties in tenns of 
the provisions of the Bankruptcy Act, Finds and declares, for 
the reasons stated in the annexed Note, the said Robert 
M'Cowan to have been duly elected trustee on said seques- 
trated estates: Finds the unsuccessful competitors, Craig and 
Thomson, liable in the expenses of the competition, allows an 
account thereof to be given in, and remits the same to the 
auditor to tax and report, and decerns. 

Note. — ^At the meeting for the election, the votes for 
M'Cowan, whom failing. Brown, amounted to the sum of 
£7386 10s lOd, and those for Mr Graijg, whom failing. Thorn* 
son, to the sum of £4411 148 lOd, giving the former an appa- 
rent majority of £2974 16s. It was addmitted at the scrutiny 
that unless the claim of James Cairns, senior, father of the 
bankrupt John Cairns, for £4198 lOs 8d was bad, the majority 
in favour of Mr M'Cowan oould not be overturned. The said 
daim is supported by an affidavit and account or list of accep- 
tances, the acceptances themselves, a deed of submission 
between the claimant and bankrupt, and a decreet arbitral 
following thereon, whioh has now been duly stamped, and in 
which decree is given for the sud sum, in implement of which 
the acceptances were granted. The bills alone, as between 
father and son, would not have been sufficient vouchers, but 
^e deed of submission, followed by the decree arbitral, cannot 
be thrown out of view or rejected, seeing that they are both 
er fade formal and duly executed. It was said for Mr Cndg 
that the submission and award were a simulate and ooUusiva 
tnmsaotion between the ohumant and his son; but if so, the 
two arbiters, who appear to be neutral parties, must have lent 
themselvea to the mud, whioh ii not to be prMumed, Thtf« 

my In vrowd te Nduoiog tht doorooi or g«ltbig it u\ wUi$^ 
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before a dividend becomes payable, but in the mea&time, 
effect falls to be given to it in as far as the matter of Toting is 
ooncemed. 

Pw M'Omoanr-T. G. Wsiaar. 
For Craig^^. Naibmith. 



20th Octocer, 18G2. 

SHERIFF COURT, GLASGOW. 

(Mr Shbripf Bell.) 



Poor — Charles Leb v. Alexander Stephen & Sons. 

AsBythment — Solatium. — Circumstances in which a mas" 
ter found liable in solatium only to the father of one of 
his workmen who had been killed by falling into die hold 
of a ship in course of construction. 

The purgaer sued the defenders, who are shipbuilders, 
for £100, as solatium, reparation, and damages for the 
loss of his son, William Lee, a lad of fourteen years of 
age, who had been in the defenders' employment; and 
who, as alleged, through the culpable carelessness and 
'negligence of the defenders iu not providing safe and 
sufficient gangways or scaffolding for the use of their 
workmen requiring to pass oyer the unfloored decks of a 
new iron ship, in the course of being built bj them at 
Kelyinhaugh, did, whUst engaged on board said ship in 
carrying rivets and coals, on or about Ist December, 
1861, fall from one of the said decks to the bottom of the 
hold and was killed. 

The defence, contained in a minute, was (1) A denial 
of the liability imputed to the defenders, and of the aver- 
ments in the libel generally; (2) In particular, a denial 
that the death of William Lee, libelled, was attribut- 
able to culpable carelessness and negligence on the part 
of the defenders, in not providing safe and sufficient 
gangways or scaffolding, as libelled and explained; (3) 
That the said William Lee fell from one of the decks of 
the ship "City of Bombay," then in the course of con- 
struction in the defenders' shipbuilding yard, down to 
the bottom of the hold, and received the injuries of which 
it is believed he afterwards died, in consequence of his 
own carelessness or rashness, or at least in consequence 
of an accident for which the defenders were not respon- 
sible; (4) That the decks of the said ship, at the time of 
the accident to Lee, were furnished with the necessary 
appliances for the transit of the workmen and boys em- 
ployed in the ship from one part of the ship to another, 
and these appliances were safe and sufficient, and such 
as are usually employed in shipbuilding yards at Glas- 
gow, in connection with ships iu the course, and at 
the stage of construction which the " City of Bombay " 
had reached when the accident libelled happened. 

The record was closed on the summons and minute. A 
proof was thereafter allowed to both parties. This proof 
was led, and the parties having been heard thereon, the 
Sheriff-Substitute pronounced the following Interlocutor: 

Having heard parties' procoiatofSi and resumed considar- 
ation of ttie proo( and whole process, Finds that, on the 5th 
day of December last, the parsuer'a son, William, who was 
f»urlim junot^ffit md in tht MnAwf smploymfn^ IbU 



from the between deck of a new iron ship, then in coarse of 
construction, into the hold below, and was bo mudi injured 
by the fall that he died in the Infirmary on the same night: 
Finds that the parsuer^s said son was employed in carrying 
rivets and coals to certain parts of the ship, where fires were 
kept for the purpose of heating rivets: Finds that the between 
deck was at the time unfloored, bat was intersected by an 
iron frame-work, consisting of stringers, tye plates, diagonals, 
and beams, as represented on the plan or section No. 6, and 
these afforded the means of transit for the workmen: Finds 
that the fires were placed, as deponed to by the defenders' 
witness and head foreman, James M'Aulay, "on wooden 
stages, conaisting of planks 11 or 12 inches broad, and laid 
across the beams:" Finds that William Lee had come to one 
of sMd stages, on which there was a fire, carrying a bag of 
ooals, and had passed safely along by a beam and a stringer 
to where the stage was, but, after reaching it, he stepped on 
a phmk, which was apparently one of the planks composing 
the stage, and the said plank, not being properly rested 
on a beam at one end, as it should have been, and bemg over- 
balanced by WiUiam Lee's weight, gave way under hun and 
fell along with him into the hold below: Finds that there was 
culpable carelessness in the part of the defenders or their fore- 
man in allowing the said phmk to lie in a manner so loose and 
unsafe, that the pursuer s said son liaving stepped <ni it, with- 
out any fault on his part, mat his death thereby: Therefore, 
and under reference to the annexed Note, repels the defences, 
and Finds the defenders liable to the pursuer in reparation: 
Finds, however, that the porsoer, who sues in forma ptugKrit, 
has failed to prove any patrimonial loss or damage sustained 
by Mm through his son's death, and he is, consequently, en- 
titled to a sum merely in name of solaiiuM, and, in the whole 
circumstances, modifies said sum to twenty pounds sterling, 
for which decerns agunst the defenders: Finds them also 
liable in expenses, allows an account thereof to be given in, 
and remits the same to the auditor to tax and report. 

Note. — There were apparently just two persons who saw 
the accident happen — namely, the witnesses Danid Osborne 
and John Carrick, and they substantially concur in the ac- 
count they give of it. Osborne says, — ** Lee was canying a 
small bag of coals. One of the boys in the hold called np te 
him to bring coals. He was on the stage in whidi Hie fire 
was that M*Lachlan worked at. WUliam walked along the 
stage and one of the planks upset under him, not being sup- 
ported on the beam, and he and the pUnk fell into the hold. 
He was standing on the end of the plank nearest the bow 
when it gave way with him. He was not trying any tricks 
at the time, or making any sport." On cross-examination this 
witness says, — " The stage on which the fire was, should have 
rested on beams; but the plank that fell rested on two beams 
and projected over one of them, and did not reach the third 
beam by abont six inches. It was when William was stand- 
ing on that end of it that it gave way." In like manner the 
other witness, Carrick, depones, — " I observed William Lee 
on the 'tween deck back from the stage on which M*Lach- 
lan's fire was. He was walking along the planks, and one of 
them gave way and fell down with him." To meet this evi- 
dence, the defenders' endeavoured to show that the plank 
which fell was a stray plank or slab which had been thrown 
down by some of the carpenters, and was no part of the regu- 
lar stage, and that William Lee should not have stepped on to 
it. But, in tiie first place, it seems doubtful whether the 
plank was not one of the planks forming the stage. Osborne 
Bays — "The plank was 8 or 9 feet long, and about a foot 
broad. The end that gave way was thicker than the other 
end. It vfos the outer plank of the stage <m tohi^ the fat 
retted,*\ Carrlck's testimony is somewhat different, he says^ 
" The stage on which M'Lachlan's fire was, consisted of three 
good steady pbnks. The plank or slab which gave way with 
Lee was lying alongside the stage, but was no part of it, and 
had not been fastened." Now, in the second place, even sup- 
posing it to have been a plank accidentally laid down beside 
the stage, it was so plao»l as apparently to be a part of the 
stage. The defenders' witness, Mlntoeh, thew foreman 
rivetter, says — "Thare was no work going on at the time ol 
the acddent reqniring short planks to be laid down. The 
short planks were kept for making the wooden stage for ths 
fire." Here then was a plank which the boy Lee^ or any 
other person coming lo that part of the ship, had ev«ry rat i on 
to luppoN beloDged to ihs liigQ or platfgmi and tiim Wif 
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Mgfigence on the fMurt of the defenders, or their foreman, in 
allowing a dangerous and onsnpported plank, whether a part 
o£ the stage or not, to remain in a place where it was 
naturally bc^eved to be as well secured as the other adjoining 
planks. The whole case rests here; and there is no relevancy 
in certain other collateral matters as to which evidence was 
adduced — sudi, for example, as whether it was] safe or unsafe 
to walk along the strii^gers and beams, whether the deceased 
was accustomed, like other boys, to caper or play tricks in the 
ooune of his transit, and whether his woes were so much out 
of repair, as to make it more likely that he might miss his 
footing or trip in passing along. He was not on a beam or 
stringer when he feU; he was not "trying any tricks, or making 
any sport at the time;" and the state of his shoes could have no 
eflfect in upsetting the plank. The fault of the defenders lay 
in permitting- so unsafe and treacherous a plank to be in the 
place where it was. 

Boih parties appealed, and, after a hearing) Sir A. 
Alison pronounced the following judgment:-— 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against, proof adduced, 
and whole process; Adheres to the Literlocutor appealed 
against^ with this variation, that the damages awarded are 
increased to £25 sterling, for which decerns; and that for the 
reasons stated by the Sheriff-Substitute, as also those in the 
fbllowing Note, and so far sustains the appeal for the pursuer, 
and dJBmifweH the appeal in Unto for the defenders. 

.NoTB. — A great deal of evidence has been adduced by the 
defenders here which would be material if the circumstances 
under which the death of the pursuer's son is proved to have 
occurred had been different from what they were. But as the 
case has come out in evidence, they appear to have no bearing 
upon it. The material fact which distinguishes the case from 
others of a similar description where the accident may have 
been owing wholly or in part to the fault of the suffering party 
himself, is that the fall of the deceased is proved by resd 
evidence to have been owing to his having trod upon a loose 
plank which was lying in £s way in his appointed work of 
bringing the coals, which was not adequately supported — 
indeed not supported at one end. This is evident from the 
deceased and the plank having been seen to fall down to the 
bottom of the ship together, which is distinctly proved. This 
being so, it is obviously of no importance, although it were 
true, that the deceased, a boy of fourteen, was sometimes 
careless in leaping about the tramways and riles of the vessel, 
and that he had been checked for so doing on previous occa- 
sions by the foreman of the work. This would have been 
Tery material if the boy had fallen off any of the phmks or 
tramways, but it is quite immaterial when he fell in conse* 
quence of a plank giving way under him. As little is it of any 
mevancy to say ^at it is proved that the tramways were, 
generally speaking, secure and in good order, and such as are 
usually employed by shipbuilders in the construction of similar 
ships. That would have been material if the death of the 
deceased had been owing to his having fallen from a tramway, 
but it has no bearing upon a case when the death was owing 
to a loose plank giving way, placed on one of the stages of the 
vessel. That plank was the outermost one in a stage or 
landing place, where there was a fire, to which it was the 
duty of the deceased to bring coals and rivets. He was 
engaged in that employment when the plank gave way or 
capsized, in consequence of being supported in two places 
instead of three, and wholly unsupported at one end, which 
caused it to tilt and go down when the deceased put his foot 
on the unsupported end. There is no evidence of the plank 
haying been put in that hazardous position by any other 
persons than liiose for whom the defenders are responsible, 
and tiierefore, as the rule laid down in the House of Lords in 
the Bartonshill case, that the master is bound to have safe 
and secure tackling and gear, to insure the safety of his 
workmen, the defenders having failed in their duty in this 
instance, and are legally responsible for the damages thence 
arising, which as for a solatium only to the pursuer for the 
loss of his son, appear to be fairly and moderately assessed at 
the sum now decerned for. 

Act. J. iNtfus. Alt. W. M. WiLBON. 



27th OCfTOBBB, 1862. 

SHERIFF COURT, GLASGOW, 
(Mb Shbbiff Bsll.) 



Adolfh Eubel, Petitioner, 

Bankrupt — Discharge — Bankruptcy (Sootland) Act, 
1856, 19 and 20 Vict., c. 79, sec. 146—23 and 24 
Vict., c. 33, sec. 8. — A bankrupt^ after the lapse of 
two years fromUhe date of his sequestration^ applied for 
discharge without composition; and as Hie accountant in 
bankruptcy Uad reported that there was no evidence that 
the petitioner had fraudulently concealed any part of 
the estate or effects^ or wilfully failed to comply with 
any of the provisions of the Bankruptcy Act of 1856, 
the Sheriff (noiunthstanding certain circumstances) felt 
himself hound to discharge the petitioner. 

The petitioner waa formerly a wholesale jeweller in 
Glasgow, and a partner of the firm of Shackelton, Eusel 
& Co., wholesale jewellers in Glasgow. He is now resi- 
dent in Liverpool. More than two years having elapsed 
since the date of his sequestration, he now applied for hia 
discharge without composition. There being no opposi- 
tion, the Sheriff pronounced a judgment, by which, "in 
"respect no appearance had been made to oppose the peti- 
" tion, and that it appeared firom the report of the accoun- 
"tant in bankruptcy that there was no evidence that the 
"bankrupt petitioner had iradulently concealed any part 
"of the estate or effects, or wilfully failed to comply with 
"any of the provisions of the Bankruptcy (Scotland) Act, 
"1856, had no alternative, under the terms of section 146 
"of the Act, but to pronounce a deliverance finding the 
"petitioner entitled to a discharge, and discharged him 
"accordingly." 
The Sheriff remarked in a — 

Note. — ^TMs is an application for discharge after the ez« 
piration of two years from the date of seques£ration. By the 
146th section of the Bankruptcy Act of 1856, it is provided, 
that if, at the distance of not less than 21 days from the pub- 
lication of the Gazette notice of the presentation of the petition, 
no appearance be made to oppose, "the Sheriff shall pronounce 
a ddiverance finding the bankrupt entitled to a discharge.*' 
By the Bankruptcy Amendment Act of 1860, the above 
absolute injunction to the Sheriff is to a certain extent modi- 
fied, it being provided by sec. 8 of said Act, that "the Sheriff 
may refuse the application for the discharge of any bankrupt, 
although two years have elapsed from the date of the sequeS' 
tration, and although no appearance or opposition shall be 
made by or on the part of any of the creditors, if it shall ap- 
pear, from the report of the accountant in bankruptcy, or 
other sufficient evidence, that the bankrupt has fraudulently 
concealed any part of his estate or effects, or has wilfully failed 
to comply with any of the provisions of the Bankruptcy (Scot- 
land) Act, 1856." But unless one or other of these two things 
appear, the Sheriff has no further discretion under the amend- 
ment Act than under the original Act to refuse a discharge. 
This can hardly be said to be a very satisfactory state of the 
law, and the present case affords an illustration of the manner 
in which it operatea Creditors after the lapse of so long a 
period of time, will in few instances take the trouble of ap- 
pearing to oppose a discharge; but the lapse of time does not 
change the character of the bankrupt's dealing, or make that 
fair which was essentially unfair. In the present instance the 
liabilities of the bankrupt's firm, of whidi he and Absolom 
Shackleton were the individual partners, amounted to £3035 
18s 2d, whilst the total fimds realised by the trustee have 
bean only £201 140. It is, moreover^ admitted that in the 
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four monthfl immediately preceding seqnestntion they obtttned 
goods on credit to the amount of about £2000, and that 
although ostenaibly canying on bumneM as wholeiale jeweUen 
in OhMgow they took out the auction license, and re-sold Uie 
goods obtuned on credit at different towns in Scotland, some- 
times in their own name, and sometimes under the name of an 
assumed firm, whilst they kept no books affording any satis- 
factory explanation of the state of their afiiiin. In such 
drcumstances the Sheriff would have had no hesitation in 
refusing a discharge, if lus hands had not been tied down by 
the statutory enactment. 

AgeiUfor the PaUumer--T. C. Youiro. 



28th Octobsb, 1862. 

SHKBIFF COURT, AIRDRIE, 

(Mb SaxBiFF Looie.) 



BoBEBT Walker of Brownydde v. James Gabbneb, 

Fanner aad Miller. 

Citation — A. S., 1839. — Action dismissed tchere (he 
officer^s citation was disconform to his warrant. 

Execution — 16 and 17 Vict., c. 80. — Noticed "by the 
Courts ex proprio mota, that an officer^s execution writ- 
ten^ not at the end of the summons or on continuous 
sheets^ hut on a separate paper^ was irregular and not 
in conformity with the statute. 

On 28th July, 18G2, Mr Walker presented a petition 
against the defender, his tenant at Brownyside, craving 
sequestration for arrears of rent due at Martinmas, 1861, 
and for the rent due at Whitsunday, 1862, and in secu- 
rity for the rent to become due at Martinmas, 1862, and 
Whitsunday, 1863. A deliverance was granted, ordain- 
ing service in the usual terms, and an order to enter 
appearance ; and, meantime, sequestration was granted, 
and warrant to inventory and secure, as craved. The 
petition was subsequently restricted, so far as regards the 
half-year's rent from Martinmas, 1862, to Whitsunday, 
1863, which was craved to be recalled and discharged. 

The defence was — Preliminary: (1) The officer's cita- 
tion was disconform to warrant or deliverance on peti- 
tion, and was not in terms of A. S., 1839, chap. 4, and 
it did not cite the defender; (2) The periods of payment 
of rent set forth in the petition were different from those 
set forth in the tack founded on; (3) The diligence of 
sequestration was not competent, currente termino, seeing 
that no rent can be due without possession— the relation- 
ship of landlord and tenant having ceased by irritancy, 
under A. S., 1766, previous to the sequestration being 
used; (4) A craving of dismissal with costs. Merits — a 
denial of the statements made in the petition, and a crav- 
ing of absolvitor with costs. 

The record was then closed, and parties having been 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor, which has been acquiesced in: — 

Having heard parties* procurators on the closed record and 
their reHpectivo pleas in law, for the reasons stated in the sub- 



joined note^ sustains the defence stated against the vafidlty 
of the dtation given to the respondent, and therefore diamines 
the proeees: Unds the respomlettt entitled to expensea, aUowa 
an aooonnt thereof to be given in, and when lodged remiti the 
same to the depatenslerk of Conrt, as auditOTi to tax and re- 
port^ and deoems. 

Note. — ^This is a petition at the landlord's iastanoe against 
his tenant, craving warrant for service upon the respondent, 
"and meantime to Bequestrate and grant warrant to officers of 
Court to inventory and secure" the whole oonu» and crop, the 
growth of the year 1862, and also the stocking, fomitore, and 
effects in the premiBes, "in security and for payment of the 
current years rent," to become due at Martiiunas, 1862 and 
Whitsunday, 1863, and thereafter to grant warrant to sell^- 
the terms of Martinmas and Whitsunday next being first come 
and bygone. On this petition a deliverance was given, ap- 
pointing a copy of the petition and deliverance to be forthwitii 
served upon the respondent, and ordaining him, if he intended 
to state a defence, to enter appearance, and meantime sequea- 
trating and granthig warrant to inventory and secure all in the 
usual form. 

The officer, in the schedule left with the respondent, not only 
fails to specify the place and time of compearance as required 
by the Act of Sederunt, 10th July, 1839, but sUtes that he 
demanded payment or security of the rents referred to in the 
petition; and no payment being made, nor security found for 
the same, that he inventoried and secured upon said pramisss 
the goods and effects belonging to the said rents, interest, aod 
expenses, "all to remain under sure fence and sequestratioa 
at the instance of the petitioner, aye until payment be made 
for security found** therefor. The demand made by the 
officer upon the respondent, is therefore entirely disoonfonn to 
the prayer of the petition, which was for sequestration, cvr- 
rente termino, only; and he neither cites the respondent to 
enter appearance, nor specifies the mode or time of doing so. 
Had the respondent allowed decree to go out by default, there 
can hardly be a doubt that he would have been entitled to have 
opened it up by a reduction; and if so, it appears to the 
Sheriff-Substitute that, although the respondent has entered 
appearance, his plea of no process must be sustained. 

In Suwart v. M'I>onald, 20th July, 1860, Jurist 82, p. 701, 
on a hearing by the whole Court, tiie action was dismissed 
where the messenger's execution bore that the summons had 
been executed personally, because it did not add how this had 
been done, namely, by leaving a copy of the summons with the 
defender. The Lord President and a minority of the Judges 
who concurred with him in holding the execution sufficient in 
that case, in the joint opinion delivered by them, state: "The 
defender must be served with a copy of citation requiring him 
to appear in Court within so many days, according to the legal 
indvcicB." So that, in thdr opinion, this remains an essential 
requisitCi notwithstanding the changes that have takan place 
in the forms of executions since the Act of Sederunt was 
passed; and good reason there is why it should be so, seeing 
that the day of compearance dates, not firom the date of the 
summons or of the deliverance upon it, but from the date of 
citation. 

There is another formidable objection to the regularity of 
the procedure, although not stated by the respondent. The 
ninth section of the Sheriff Court Act, 16 and 17 Vic, cap. 80, 
enacts that every execution "of a summons, and every execa> 
tion of service of a petition, shall be written at the end of the 
summons or petition itself, and where necessary on continuous 
sheets, but not on a separate paper/* The execution in Uiis 
case is not in compliance with the above enactment, but is 
written on a separate paper. 

Act, J. M. Stsele. ah. a. Y. Robb. 
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SHEBIFF COUBT, DUNBLANE. 

(Mb Shxbiff Obaeajii.) 



Mb8 Janxt Bbid or Bot, v. Jahsb BxVERn)GB. 

BAnkrnptoy— Sale— Poneaaiou by Bankrupt.-*il <rt»lee 
sold by private bargain to the banhrupfs mother Jumi* 
ture which had remained in (he bankrupts posesmn 
nntU the date ofsaU^ and which his mother aUowed to 
remain in his possession in loan — Held, that a creditor 
who had drawn a dividend under the sequestration was 
not entitled to attach and sell the furniture^ though he 
had Obtained decree for a debt contracted subsequently 
to (he sequestration by the bankrupt, 

Thb petitioner's son, Charles Boy, became bankrupt, 
and his effects were seqaeetrated in Feb., 1858. His 
fiimitnre was allowed to remain in his powwHsion. Short- 
ly after the sequestration, the trustee, with consent of the 
oommianonerB on the estate, agreed to sell it to the bank- 
rapt for a stipulated sum offered by him. But the money 
not being paid, the petitioner, as she alleged, offered to 
purchase the furniture — her offer was accepted — and she 
paid the price. The fiumiture was still allowed to remain 
with the bankrupt, and, in September, 1861, (more than 
three yean after the alleged sale) the respondent, who 
was a creditor of the bankrupt at the date of the seques- 
tration, and who had received a dividend, proceeded to 
poind the said furniture in virtue of a decree for payment 
of an account subsequently incurred. In consequence of 
this poinding, the petitioner presented an application, 
'narrating that she had purchased said furniture and paid 
the price (for which she produced a receipt); that the 
sale had been intimated to the bankrupt, and the furni- 
ture albwed, as an act of kindness, to remain in his 
posB o aion in loan; and craving that the respondent 
might be interdicted firom selling the same, or interfering 
therewith. 

The record was dosed on revised condescendence and 
defences. The respondent pleaded inter aUa — (1) That 
the petitioner liad no title to sue, not having obtained 
delivery ; (2) that the fiimiture was liable to the diligence 
of the respondent, as an onerous creditor of Charles Boy, 
on the ground of reputed ownership, induced by the 
n^ligence and collusion of the petitioner; (3) collusion 
between the petitioner and her son, in regard to the pur- 
chase; and, (4) donation. 

The Sheriff-Substitute repelled the plea of want of title 
to sue, and aUowed a proof in regard to the drcum- 
stances of the purchase, and the nature of the subse- 
quent custody; and after proof and hearing, he pro- 
nounced the following Interlocutor: — 

Havinff resomed oonaderation of the prooen, with the 
pcoof adduced, and jomt minnte of the parties, and having 
heard parties* prooaialocB on the whole case: f^nds that the 
fnndtnre in disipote, and which formed part of the leqaettrated 
eitate of the petitioner's son, Gharies Boy, was, in terms of 
the receipt No. 6 of process, purchased, and the price thereof 
(£80) paid by the petitioner witii her own means, from the 
trustee on said estate. That the debt due by the said Charles 
Boy to' the defender, and on account of which the defender's 
pMieut poinding of said famiture has been issued, was con- 
tracted subseqnentiy to said sale of the fiimitare. That the 
defender, previously to Charles Boy's contraction of said debt, 
md iba defiwidn^s use of said diligeooe^ mnst^ as a crsditor 



under Boy's sequestratioii, and as having drawn a dividend 
teom the realiiea estate^ which induded the price of the fbr- 
niture, be held to have been aware of the purchase of the fur- 
niture by the petitioner, and to have acqiiiesoed therein. That^ 
though after the property of said furniture had been thus 
acquired by the petitioner, the possession of it was aUowed by 
her to remain with Charles Boy, that possession was granted 
to him only in loan, and was not accompanied with any power 
of disposal of any portion of the furniture without her consent. 
That the drcumstances of this case are, thii% not such as, 
either on the ground of the reputed ownership of the fomituxe 
in Charles Boy, or otherwise, to render the furniture liable to 
the defender's diligence; Thmfore continues the interim inter* 
diet as already granted; declares the same now perpetual: 
Fmds the petitioner entitied to expenses, of which allows aa 
account to be given hi, and remits to the auditor of Courti to 
tax and report, and decerns. 

KoTB. — It is a strong point against the defender, that he 
must be presumed, not raly to have been aware of the sale of 
the furniture, but to have actually, to some extent, benefited 
by it Part of the £30 which the petitioner paid to Charles 
Boy's trustee, as the price of the fbmiture, was afterwards 
paid to the defender, in the shape of dividend received by him 
out of the estate, and it would be unreasonable were the de- 
fender now to be allowed to plead ignorance of, and to repu< 
diate, this transaction. It is to be observed, that the defenoer, 
as a creditor under Boy's sequestration, was represented by 
Boy's trustee, in the matter of the sale of the furniture, and 
also, that he must be held to have concurred in the approval 
of the tmstee^s accounts, in which the transaction of the sale 
of the furniture was embraced. In the case of iindcrtoa v, 
Bwhanan, 22d December, 1848, which was referred to by the 
defender's agent, as a case similar to the present one, and as 
supporting tiie legality of the defender's procedure, it was % 
most favourable point for the poinding creditors, that no 
knowledge, on his part, of any sale of the bankrupt's furniture 
was proved, or presamable against him; and, under these dr* 
cumsfcanoes, it would certahily have been a hardship, had he 
not been held entitied to rely on the bankrupt's possession of 
the furniture^ as inferring the property of it. But, in the 
present case, the poinding creditor can plead no such ground 
of hardship. He has already derived from the price of the 
fumitare all the benefit to which he is entitled. The de- 
fender has received payment of a diridend from Boy's estate, 
on the ground of the legalitv of the sale of the furniture, and 
it would be unreascnaUe if now, in a question between the 
defender and the same debtor, ^ect were to be given to a 
plea, raised on the express ground of the illegality A the same 
sale. The Sheriff-Substitute is thus of opinion, that the facts 
of the defender having been a creditor, and having received a 
dividend under Boy's sequestration, previously to the sale d 
the fiamiture, place him in a most unfavourable position for 
urging his plea of reputed ownership in Charles Boy. But 
even on the supposition that this plea were still fully open to 
the defender, the fiftots of the case bearing upon this pJea art 
most un&vourable. The allegation whi(£ the defender makes, 
as to the pnichase money of tlra furniture having been pro* 
vided by the bankrupt himself, has not been establiuied. The 
evidence given by we petitioner, and her daughter, proved 
that the price of the furniture was not derived from any funds 
in the bankrupt's hands, but was provided from the sarings of 
his mother and sister; and, in so far as appears, with no ^er 
view than that of p^*^wg an investment, which, however un- 
profitable it might be in a pecuniary point of view, would yet 
be thought by them to yield some good return in the meteure 
of comfort which it might assist in securing for the bankrupt 
and his feunily, and without there being any coUusive dealing 
between the petitioner and her son, to the injury, either of the 
defender, or of any of the other creditors. The only other 
point to which the Sheriff-Substitute thinks it necessary to 
refer, is, as to the actual passing of the property of the furni- 
ture to the petitioner, by the sale in question. The receipt 
for the price is quite distinct in its terms, and so also is the 
statement of the petitioner, which is corroborated by that of 
the petitioner's daughter, and of the bankrupt himself; and 
the further feet of the special leave which was given to the 
bankrupt to sdl a portion of the furniture for ^e supply of 
his own immediate wants, shows that the power of disposal of 
the furniture, and, therefore, the property of it, had not been 
assigned to him by the petitioner. On the whde^ therefore, 
the Sheriff-Substitute is of oj^on that the defendsr ha s f ailed 
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to wappoaet hii aUe^fod right to the employment of the dili- 
g«Doa used by him in re^^srd to the fomitare in dlBpute. 

Thk Interlocutor haviDg been appealed, and a reclaim- 
ing petition and answers lodged, the Sheriff pronounced 
the subjoined decision : — 

The Sheriff having considered the defender's I4>peal, with 
^e rechuming petition in support thereof, and answers for the 

Snrsaer and whole process, dismisses the appeal, affirms the 
nterlocutor appealed from, and decerns. 

NoTB. — ^The grounds upon which the Sheriff proceeds in 
afiBrmine the Interlocutor, are the following: — 

The tomitnre, which forms the snbject of dispute, was 
originally the property of Charles Boy; but when his estates 
were eequestrated under the Bankruptcy Act, the property of 
the furniture was transferred to, and vested in the trustee in 
his sequestrated estate, for behoof of his creditors, as absolutely 
"to the same effeot as if actual delivery or possession had been 
obtained by the trustee" at the date of the sequestration. 
After that date, and until the date of the sale to the petitioner, 
Mrs Roy, although the furniture was de facto in the poases- 
sion of the bankrupt, Charles Roy, it must be held that, by the 
operation of the above enactment, the property was in the 
trustee, and that Charles Roy had possession of it, for behoof 
of the trustee. 

The Sheriff holds that the furniture was sold by the trustee 
to the petitioner, Mrs Roy. It appears that her son Charles 
Roy, the bankrupt, proposed to the agent for the trustee, to 
purchase the furniture for £30, and that the trustee and com- 
missioners agreed to that proposal, subject, howeyer, to the 
condition that Charles Roy the bankrupt, should find security 
for payment of the price. Charles Roy, in bis evidence, states 
that he afterwards told the agent for the trustee that he could 
not find caution. There was, therefore, no completed contract 
of sale of the furniture between the trustee and Charles Roy. 
In this state of matters, Charles Roy endeavoured to find a 
purchaser, and he prevailed on his mother to purchase the 
furniture a few days before the day on which it was to have 
been exposed for sale. She went to the agent for the trustee, 
who sold the furniture to her, she paid him the prioe, £30, 
and he granted a receipt to her for that sum, as " the price of 
the household furniture belonging to the sequestrated estate of 
Mr Charles Roy, and told by Mr Bowdtn, iruttee on tequet' 
traUd estate, to Mrt Roy, and which price is hereby discharged." 
This writing, which passed between the parties on the occasion, 
most be h^d to contain the correct representation pf the 
transaction between the parties. It is urged by the defender 
that the only authority granted by the trustee, was for the 
sale of the furniture to the bankrupt. But there is no reason 
to pmume that the trustee would have refused to sell the 
furniture, for that sum, to Mrs Roy, if she had been named 
aa the purchaser, instead of her son. Further, even if the 
trustee and commissioners could have refused to confirm the 
act of their agent, they did not do so; but, on the contrary, 
the price was entered in the accounts of the trustee, as received 
from Mrs Roy. These accounts were approved of by tbe com- 
missioners, and the creditors got payment of dividends out of 
the funds entered in these accounts. It is thought that in 
these circumstances, supposing a claim to have been made by 
Mrs Roy, against the trustee, for delivery of the furniture, he 
could not have refused to give her delivery, upon the ground 
of the conditional offer made to tbe bankrupt, which was not 
accepted by him; and that the trustee could not have success- 
fully contended, even in question with tbe bankrupt, that 
there was a completed contract of sale of the furniture between 
him and the bankrupt. 

The purchase was made by Mrs Roy, no doubt, partly witii 
the view of accommodating her son, but he and she have 
given evidence, that she gave the furniture to him merely in 
loan. The possession cannot be held to have continued vrith 
him as HlUr, for he was divested of all right to the furniture, 
and was not the seller. It must rather be held, that afber the 
sequestration he had possession of the furniture as custodier 
for behoof of the trustee; and that after the sale and the 
arrangement for the loan of tlie furniture between him and 
his mother, he had possession of it as borrowed from his 
mother, the proprietor of the furniture. 

If this be the true view of the case, it follows that the 
furniture could not be poinded by the defenderi for a debt due 
by Charles Boy* 



The Sheriff thmks that the defender Ss liable to a plea of 
personal bar, when he asserts a right to noind the lumiUire, •■ 
the property of Charles Roy. Tht deiender was one of the 
creditors ranked on Roy's sequestrated estate, and he drew a 
dividend from the funds belonp^ing thereto, including the price 
of the furniture sold to Mrs Ro^, which was entered in the 
trustee's accounts, as received from Mrs Roy. He is, there- 
fore, in a different position from the poinding creditor in 
Anderetm y. Budianan, 22d December, 1848, who had been 
no party to the proceedings in the sequestration of the estates 
of Gordon the bankrupt. In this case the fumitiue having 
been sold to Mrs Roy, by the trustee in Charles Roy's sequea- 
trated eatate, acting for behoof of the defender and the other 
creditors, and he having received part of the price, it If 
difficult to recognize his right now to poind that furniture as 
the property of his debtor, Charles ROy, or to plead that ha 
was deceived by Mrs Roy and her son, into the belief that the 
furniture had never been sold to her, but oontfaraed the pio- 
perty of her son. 

But apart from any question of personal bar, the Sheriff 
thinks that the property of the fbmiture ia in Mrs Boy. The 
decision in Anderwon y. Bwskaman, relied on by the defender, 
with deference, appears to the Sheriff to be not a decision 
which lays down any principles of general application, but to 
proceed upon the spedal feeta admitted or presumed in that 
case. There was great difference of opinion on the Bendu 
Lords Moncrieff and Ivory being of opinion that the property 
of the furniture was in Anderson, who had purchased from, the 
trustee; while the Lovd Justice Clerk, and Lords Medwyn and 
Cockbum were of a different opinion. But it was ezpreasly 
declared, that the opinions of these Judges, proceeded "en- 
tirely on an ordinary rule of law, as to the possession of 
moveables, and not on the doctrine of reputed owneFsfaip." 
In that case there was no evidenoe of a loan by the porchaser 
to the bankrupt, and no averment even was made, that the 
bankrupt obtained pcwsession of the furniture on loan. In 
these circumstances, the majority of the Court appear to have 
held that effect must be given to the presumption of law, in 
favour of property arising from possession not explained* 
Lord Cockbum said, ^' if the oomplainer's statement, vis., that 
he having bought the furniture, and got it, had from humanity 
lent it to Gordon, who continued to use it, not as his own, but 
as the oomplainer's, had been proved, this would have beea 
enough to exclude the furniture's attaohment, by a creditor oC 
Gordon^ as his; but this is not only not proved, but, on the 
record, it is not even averred." ''Now, the possession of 
moveables affords a legal presumption that the pow oos or is tiM 
owner. This is a presumption liable to be rebnttedy and, per* 
haps, liable to be rebutted easily. But there is nothing to 
rebut it here. There is nothing established except the three 
facts, viz., of, 1st, the purchase; 2d, the operation of a friendly 
motive in making it; and, 8d, the onbrokesi possession by 
Gordon. The circumstances of the loan, or of this permismoa 
to use the articles during the complainer^s pleasure, though 
indicated in the original statement of facts, is withdrawn from 
the record, where all that is said is, that the porchaae was 
made from a friendly feeling. But this feeling did aot 
necessarily lead to, nor does it now imply, a subsequent loan 
to Gordon; a gift was at the least as natural a result. It is 
no doubt stated that the property still is the suspendei'ii, but 
there is no proof of this. If this and the loan had bean- 
established, the presumption might have been removed^ even 
after a possession by Gordon, extending to six years. But 
the radical fact of the loan is not proved. To be sure, no merer 
is a gift proved. But the absence of proof, as to dther gift or 
loan, just leaves the legal rule to operate, and the rule is, that 
property is to be presumed from possession.*' The Lord 
Justice Clerk stated, " I apprehend, then, that the possesnon, 
in the circomstances of this case, infers property att the data 
of the poinding', and that no relevant allegatioDS are made^ and 
nothing proved to relieve moveables from the diligenoe ol the 
possessor s creditors." 

The purchaser's case here is quite different from that of 
Andenon, because the possession of the furniture by Ohailes 
Roy is accounted for by his mother having agreed to lend it to 
him, as averred on record, and estabU^ed by proof. It ia 
true that he sold a portion of the furniture; but it is expressly 
proved that he askwl and obtained the leave of lus notfier ta 
do so. 

On the whole, it is thought that whatever view xziaj be 
taken of the cape cC Andrnm^ m m aathMi^r i^ k iMk 
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oppowd to tlM puTsaei^B oae, but rather tends to support it; 
is there are, in this case, the averments and proof, the want 
of whioh led to the purchaser being unsuccessful in Anderson's 
oase. 

. Act. AU. 
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Mabion Cameron v. Fster Campbell, Jon. 

Bastard — Judicial Examination of Parties. — In an 
action of affiliation, the pursuer moved that the de/en- 
der he ordained to appear for judicial examination, and 
a counter motion was made that the pursuer be ordained 
to appear for a similar purpose. — Held, that the estab^ 
U^d practice in the Sheriff Court of Perthshire is to 
allow thejudxcvsl examination of defenders in such cases, 
and not to aUow the judicial examination of pursuers. 

Om 17ih June, 1861, the pnrguer raiaed an action for the 
aliment of an illegitimate child, bom on 2l8t May, 18G1, 
of which child, it was alleged, the defender was the 
&ther. 

The defender denied the paternity, and a record was 
made up and closed on condescendence and defences, 
The defender, in the first article of his oounter-state- 
uents, averred that the pursuer, during the summer and 
autumn of 1860, was in terms of intimacy, and carried 
on an illicit intercourse, with a person whom he named 
and designed, and that, during that time, she was fre- 
quently alone in the company of such person, in secluded 

places in the neighbourhood of the village of S , both 

at night, and during the day, and under suspicious cir- 
cumstances. The pursuer denied such averment; and 
she pleaded that it was irrelevant in law, and ought not 
to be sent to probation. 

Af^r hearing parties^ procurators on the closed record, 
the Sheriff-Substitute allowed *Hhe pursuer a proof of 
her averments, and the defender a proof of the first article 
of his statements, and to both parties conjunct proof." 

The pursuer then moved the Sheriff to fix a diet for 
parties proving, and to ordain the defender to appear to 
be judicially examined, before entering upon sudi proof. 
The defender, by a separate motion, moved that the pur- 
Boer be ordained to appear for the same purpose. 

Soutar, for the pursuer, objected to the defender's 
motion. It is contrary to the usual practice, in the 
Courts of Perthshire, to order the judicial examination 
0f pursuem, in cases of affiliation. The defender had not 
shown cause to warrant a departure from the ordinary 
jHTooedoxe. 

The Sheriff-Substltate granted the pursuer^s motion; 
reftised the defender's motion to have the pursuer judi- 
dally examined, and assigned a diet for the defender's 
judieial examination, and for parties proving. Against 
such Interbcutor, in so far as it ordained the judicial 
examination of the defender and refused the pursuer's 
judicial axamination, the deSander appealed, 

Tb6 Sheriff (E. 8. Gordon, Eeq.) ordered a roolAlmiog 

Mtltioa Md >iurwenitQ 1^ Ipdgedi adding, in (| 
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Note. — ^The point raised by the defender's appeal, is of 
importance, as to the procedure in affiliation cases generally, 
and, therefore, the Sheriff wishes to consider the aigumenta 
%vhich may be adduced by the parties, in support of their 
respective views. In the eastern district of the county, the 
Sheriff finds that a judicial examination is allowed, in aU such 
cases, if it is asked; but it seems not free from a doubt, now 
that the pursuer and defender can be adduced as witnesses, 
whether it is proper to continue that practice. Before settling 
so important a matter, the Sheriff wishes to have the benefit 
of the arguments of the parties. 

The defender cited among others, Patrick, 26th Nov, 
1845, 8 D. 138; A. B., 23d Dec, 1843, 6 D. 842; Kirk- 
Patrick, 2d June, 1843, 6 D. 1104. The pursuer cited 
M'Glashan's Practice, 236, 16 Vict. c. 20, sect. 6, 1863; 
Barclay's Dig. voce "Bastard," p. 60; M'KeUar^ 7th 
Feb., 1862, 34 Jur. 245. Thereupon the following Inters 
locutor was pronounced: — 

The Sheriff having considered the defender's appeal, with 
reclaiming petition, in suf^ort thereof; answers lor the pur* 
suer and whole process, dismisses the appeal, and afiirms the 
Interlocutor appealed from. 

Note. — The Sheriff has felt great difficulty in dedding the 
point rained by the defender's appeal, and, he confesses, that, 
if he considered the point open, he would have refused to 
order the defender to be judicially euunined. The reasons 
which influence him, to entertain suoh an opinion, are these: 
Before the parties to a process were admissible as witnesses, it 
was usual, in actions of affiliation, to allow the parties to be 
examined judicially. The evidence, on oath, of the one party, 
oould not then be obtained by the other party, without a 
reference to oath. But a party can now be examined, as a 
witness on oath, without his opponent being obliged to peril 
his case solely on the import of his evidence, as in the case of 
an oath on reference. Therefore, the cause whioh, it is 
thought, led to the practice of allowing judicial examinations, 
no longer is in operation. The reservation, in the 6th sect, 
of 16 and 17 Vict., cap. 20, was probably considered necessary, 
in order to preserve the right to examine, in oonsistorial oases^ 
where parties cannot give evidence as witnesses. Even before 
this change in the law of evidence, some Judges expressed aii 
opinion, opposed to the propriety of allowing judicial examina- 
tions, in affiliation cases, as a general rule. {Kirkpatrick v. 
Donaldson, 5, D. B. M., 1104: Patrick v. Goodvfin, 26th 
Nov., 1845, 8, D., 138.) The Sheriff feais that, m some 
cases, when a defender is examined, without being put on oath, 
he is induced to give answers favourable to his own case, but 
not consistent with truth, which he might not have done, if 
examined on oath. But after committing himself by state- 
ments in his judicial examination, when adduced as a witness 
for himself, he depones, generally, that his previous statements 
are true. If the pursuer wishes to begin her case, with the 
examination of the defender, it is now quite competent for 
her to do so, by examining him as a witness, a course some- 
times followed in the Jury Court in\>ther cases. 

But, while such are the Sheriffs impressionf^ he does not 
feel himself at liberty to act upon them ; because, after inquiry, 
he finds that the practice of allowing the judicial examination, 
of the defender, has been general, in all affiliation cases, in 
this Court, and has continued since the changes in the law 
of evidence above referred to; and, farther, the practioe ap« 
pears to have received some sanction from the Court, in the 
recent case of M'Kellar v. Scott, 8th Feb., 1862. Although 
it does not appear from the report, that there was any argu- 
ment submitted in regard to the oompetenoy and propriety of 
judicial examinations. 

As the practice has been not to order the judicial eyamina* 
tion of the pursuer, the Sheriff will give effect to that praotioe 
also in the present case. 

4cf« SouTAB; Crieff. AU. MliEur, Dnnblraet 
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6th KOTlMBBBy 1862. 

SHERIFF COURT, ABEBDEENSHIBX. 
(Shbbiffs Watboh & DATisscur.) 



Tafi iNSPfeCTOB ow Petebbeadp. The LcspEcrroRs of 

St Nicholas and Birse. 

A Scotswoman married an Englishman who at his de<Uh 
had acquired no residential stUlemeni in Scotland. 
After the husband's deaths the wife obtained temporary 
relief from (he parish in which she then resided. In an 
acHan^ at the instance of the latter parish — Held, (hat 
the hir(h parish of a pauper Scotswoman, the wife of an 
JEnglishman, who has not acquired, or having acquired, 
has not retained a residential settlement in Scotland, is 
vp<m her husband's death bound to support her. 

This was an action at the vutanoe o{tQe Inqiector of 
Peterhead, to recover certain advances made- to Jane 
Black, or M^Eane, a pauper, who was bom in the parish 
of Birse, and who had married an Englishman who pre- 
deceased her, having his residence, at the time of his 
death, in Peterhead. The action was directed against 
the Inspectors of St Nicholas and Birse, and concluded 
for decree agunst St Nicholas, in the event of its being 
found that the pauper's husband had acquired a settle- 
ment there; and for decree against Birse, in the event of 
its being found that no such settlement had been acquired. 
These and the other facts will be found fullj stated in 
the following judgment, bj the Sheriff-Substitute and 
the Sheriff-Depute, assoilzing the Inspector of St Nicho- 
las, and findmg the birth-parish of the pauper liable in 
her support. 

Having resumed consideration of this caiis^, Finds, in point 
of fact, that the pauper is the lawful daii(^ter of the Ute 
William Black; that she was bom in the pariah of Birse, in 
May, 1831; that she resided with her father, in that parish, 
till 1S35, when she came with her father to the parish of St 
Nicholas; that she lived in family with her father till 184/, 
when she became a domestic servant, and continued to reside 
in said parish, till November, 1848; thai she then began to 
cohabit with John M'Kane, in February, 1858; that the said 
John M'Kane was not a native of Scotland, and never ac- 
quired an industrial settlement in this country; that he died 
in November, 1858; that prior to the death of the said John 
M'Kane, the pauper applied for parochial regef fh>m the pur- 
suer, and her application was sustained: Hnds, in point of 
law, that on the pauper's ^marriage, her cUims on her birth, 
or residential settlement, were suspended, and continued to be 
so during the subsistence of the marriage ration; that the 
settlement of her husband, whatever that was, became the 
Mtttement 6f herself, and her in£Buit children; th^ on pauper- 
ism intervening, her husband and his family might have been 
removed to the phice of his settlement, by thb burdened par- 
ish, in terms of the statute; that, on the death of her hu» 
band, her own suspended rights revived— her husband having 
no settlement; and, in resp^ the pauper has lost, if she had 
aver aociuired, a residential settlement: Finds that her settle- 
ment, is that of her birth settkunent: Therefore^ decerns 
against the defender, the Inspector of the psziah of Birse. in 
^ermsoftheUbeL 

Nora.—Bvery person bom in Scotland, must be held k> 
have a birth settlement which remains during life. In tqb 
Mft of a Sootohwoman marrying an Englishman, or Irish- 
man, she may be removed, along with her hasbaad, to t&e 
ooontiy of his birth, in the event of his fidling into powt»; 
but after his death she oannot be so removed, and if no settle- 
ment then aoeraed to heri she woold be in the anomalous 
etion of being without a parish, and most either peUsfa 
X wan^ or tiuow henelf tm whatsrer Mrish she xibm ibr 
ImBomy midenoii 
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This Interlocutor was appealed; and, Bft^ k' 
the Sheriff (Davidson) pronounced the 
ment: — 



jote? 







Having considered the appeals fbr the defenders, ,tlti|Ii^ 
specter of St Nicholas, and the Inspector of Birse respec: 
wiih the record, proof^ and whole process, and hesfd 
thereon; recalls the .Interlocutor appealM against, a 
the defender, the Inspector of the parish of St Nicholas; .de- 
cerns against the defender, the Inspector of the pa^nof 
Birse, in terms of the Ubel: Finds him liable in expenMfi Jt 
process to the pursuer, and to the defcaider, the Inspector of 
St Nidiolas, and ronits the aboounts of espenses, when lo^gsdi 
to the auditor, to tax and report/ and decerns. 

NOTB. — ^The husband ofJane M'Kane^ the paup^^is^^lni^'^'^ I 
to have been an. Englishman— at ai^ rate he was nop,' bon^ iv J' '/• ^ 
Sootland--and at the time of his death, he had not» if he #r«r 
had, a residential settlement in Sobtland. Itis not atatoV^at 
what place he was bom, nor is it avened that he had j|nj 
know|^psttl(Bment in England or elsewhers. 

JjKM'Kane, his widow, was bom in the pariih of Bi^e« 
Iffl^lad a settlement, by residenoe, in St NichoUs, prsnona 
to '1*840,:. when she and her hnsband came together, it was 
subeegaently-lost At the time of his death she had no rmi* 
den tiai settlement — that is established by the proof. ' 
- The dkhn «f the pursuer, the Inspector of Peterhead, is for 
repayment of advances made to the pauper, Mrs M'Kane^* 
isfter her huAcaid^s death, Ab the pauper has lost any nal- 
dential- settlement, she may have bad in St NicMas^ that 
parish is assoilried. 

The question is between the pariah of Psterhted— wherf 
neither the pauper, nor herlhusband, had a settlement^ boS 
in which abor becsme 4estLtulB, and has lieen' wljefed and 
the parish of Bii]^^ which is her birth settlement 

At the hearing, the Inspector of Birse founded cinefty on 
the cadeoF'M'Borie, March 7ih, 1862. But that case only 
decided that» stamte mairimoniOf the birth settlement cf the 
wife was not liable for«her support. Here thereris a vecy im« 
portant distinction,' that the husband is delEKi. Acoordin|^to 
M*Rorie, if the pauper's husband were now alive, the pttidl 
of Birse would probably not be liable, her husband's BeUSement 
would be hei^s. Yet^even theve^ there would be a distinotion; 
for, in that case, the husband's settlement in Ireland seems to 
have been spedfied and admitted, or at least not denied. But 
hero the husband is dead, and although it may be maintained^ 
that, if the settlement of M^Kane — ^supposing him to hava 
had a settlement in England — was the settiement of his wife^ 
during his life, it must continue to be her settlement after hia 
death, and until she loses it, or aoquhed a new settlement b^ 
marriage, or residence. • Thete has been no decision to that 
effect, on the contrary, theit^ are decisions which lead to n 
different result. Eor instance,^, the case of Gibson v. Murraif, 
18th June,' 1854, which yrts decided by the whole Courts it 
was held that the children of an Engiishman, who married a 
Scotchwoman in Scotland, and whodied vrithout a settknsnS 
in Scotland, must be supported by the pariah of their mmsi^ 
birth settlement. 

The plea was taken in that case, and was, therefore, !s«ttia 
eye^of theCoort; although it appeared not to hava been 
seriously .regarded, either bv the Court or the parties^ th^ 
the paruh of the dead father s settlement, and not ehher thsil ^~ 
of the mother's, or that of the' cluldreh's birtii, was Ealil»» 
The parirfi of the widow's birth waaheld liable to support htst * 
diildren. The application for relief was there made for th« 
children, and not for their moiBer; but, of course, if the Mf4i* 
cation had been made for herself, as tlie pauper, the parishof 
her birth would have been held liable, as it is in the present case. 
^ The prind^e of Ihe judgment wiU be fomuL in tiieopbiion of 
the Lord IVesideat, whidt was oonctirred in by tiie largtt. 
majority of the Court The father was an Englishnuuiy and. 
~ia^ without a settlement in Scotland. The Lord Pteeideitt 

fs:— <'^oh pnov UabiUty would, iik the general case, alteoii 

the pBrish in.wfaioh. the father held. the settlenieRt at Ham 

ae of his death. But, in this ceae^ the £sther had no knowix' 
settlement in Soo&a/nd. He was by birth sn "Rn gHoiim^n f^xd 
he had net) so fitr as known/resided in any pariwinSoothuu^j 
long enough to have. acquired #Bet^ilemsn» at aU ev«it% h«. 
had no settlement in the parish of Helroie, He mother wa«* 
tan in the parish of PeebleSi Hermsidsn s^ttanint was fas. 

Ibit pKMi tad ttm hi 19 ^qsHta tli^ fit SO 
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oonoarMd, ihe is now entkled to the ben^ of that teUlemaU, 
and haa no other, ^ 

"In the present oue, the children are legitimate^ but they 
derive no Bettlement through the father, for he had none in 
Scotland, either by birth, or, bo fiur as ia known, byresidenoe.* 

Farther, the place of the father's birth, in Gihion y. Murray, 
was distinctly stated, bat here no place of birth is etated— 
there is no known settlement here. It is not even stated, or 
reeozded, that M'Eane had any settlement in England at the 
time of his death. It is not stated as a finct, and, of course, 
there is no proof of it, that, if he had a birth settlement in 
Bngland, the parish of that settlement would now be bound, 
by the law of England, to support his widow. 

The oontention of the parish of Bine has been, that the 
pauper haa a residential settlement of her own in St Nicholas, 
and that her husband had one there also. Ketther of these 
•tatementi is oorreot. 

The judgment now given is, indeed, oovered by the de- 
Imdet*! fifth plea in law. 

J. YzAT&^for pwwer, 
A. E. SWTH— /or Birte, 
Cooper— /or St NichoUu, 
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12th Notshbib, 18G2. 

BHEBIFF COURT, GLASGOW. 

(Mr Shsbivf Bell.) 



JoHK C. M^LsoD V. William Johxstonb and 
Andrew CuNiNaHAM. 

'Tmsteo^Exeontor. — Two trustees were named in a trust 
deed^ and both accqtted; they were also nominated 
executorsy and were confirmed. One only of the trustees 
and executors took the active management of the trust 
and intromiUed with the funds. After a lapse of years 
the acting trustee and executor died insolvent, and his 
estates were sequestrated. In an action by a legatee 
against the surviving trustee, — Held, that having been 
guilty (/culpa lata,, the trustee was personally liable in 
payment of the legacy bequeathed to the legatee under the 
trust. 

This was an action of count reckoning and payment. 
The defender Johnstone was called as the surming 
aoceptmg trustee and executor under the deed of settle- 
ment or testament of the late John M^Leod, sometime 
merchant, afterwards residing in Glasgow, and as an 
individual, and peiscmally responsible for the sums oon- 
duded for, and the other defender Cuningham as sole 
accepting trustee and executor of the dec^ised Charles 
Cuningham, accountant in Glasgow, the latter having 
been also an accepting trustee and exeoutor of the said 
John M^Leod. After the action had been raised, the 
estates of Charles Cuningham were sequestrated, and 
J. fVyllie Guild, accountant, was appointed trustee. 
He was dted to the action, but no defences were lodged 
ather by him or the defender Cuningham. In the deed 
of settlement under which the defisnden were nominated, 
John M*Leod left to his son, the pursuer, a legacy of 
£1000, and the residue, if any, of his estate, after making 
payment of various other legades. The interest of this 
legacy was to accumulate fbr the punuer's benefit, in 
addition to the principal from the testator's death, which 
happened on 5th June, 18i^, till the pursuer attabed 
the age of twenty-one, which he did on 28th January, 
1863; out of the interest was to be x^senred a sum for 
the ponoer'a maintenanoe and education, to be fixed by 

IbttmlNiimdmotttm Xt ftppiind ttat tht tutwtor 
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had been a member of the firm of Roes ft M'Leod, of 
Toronto, Upper Canada, and on the dissolution of this 
firm, Bobs, Mitchell & Co., of Toronto, arranged to 
carry on the business, and pay out the testator his 
capital in the firm of Boss & M*Leod, and that the 
testator's share of the company stock at his death was 
£5516 lis 5d. This sum was given up by the defenders 
as executors, and they were confirmed to the estate on 
2dd July, 1844. It was averred that both defenders had 
intromitted with the estate, or had neglected their duty in 
regard to it; but Johnstone alleged that Cuningham 
having been the more intimate friend of the testator, he 
alone was allowed to intromit and manage the estate. 
Roes, Mitchell & Co. became bankrupt, and were 
sequestrated in Scotland, but dividends to the extent df 
lis 5d per pound were realised from their estate, and 
these dividends had been paid to the other legatees of 
M'Leod either by the defender Cuningham, or his firm 
of Mein k Cuningham. It appeared that at the dissolu- 
tion of the firm of Mein & Cuningham, the ftmda 
remaining had been transferred to the credit of Cuning* 
ham, and they remained in his custody till his death, 
when it appeared that he was insolvent, and his estates 
were afterwards sequestrated. Johnstone alleged that 
he had never intromitted with any portion of the fund^ 
and that all had been managed by Cuningham; and for 
the last ten years the existence of the trust had escaped 
his recollection— he had never inquired after it, not 
remembering of its existence — and never having had 
during that time occasion to do anything in its manage* 
ment. The record was made-up by condescendence and 
defences. The pursuer pleaded— 

(1) The said William Johnstone and the deceased 
Charles Cuningham having accepted of the office ai 
trustees, and been appointed executors on the estate of 
the deceased John M'Leod, and having intromitted 
therewith, the defenders are bound to hold count and 
reckoning with the pursuer in regard to the legacy of 
£1000 and interest thereon, accumulated in terms of the 
settlement, and also the residue of the estate. 

(2) The pursuer is entitled to decree against said 
William Johnstone as surviving executor foresaid, and 
against the said Andrew Cuningham, as executor of 
said Charles Cuningham, jointly and severally, for the 
sum which may be due on the accounting; and^ failing, 
an account for the sum of £585 2s 6d, with interest 
from 1st January, 1862. 

(3) In the event of its being found that the said 
William Johnstone did not intromit with the estatoi 
yet, as he, in neglect of his duty as trustee and executor, 
paid to or allowed the said Charles Cuningham to uplifti 
intromit with, and use the provisions in the punmer^a 
fitvour at pleasure, he is personally responsible to the 
pursuer in the sum due him as UbeUed. 

(4) Even if it were the case that the defender did not 
intromit poFBonally as trustee, yet, as his whole case on 
record is, that he allowed Charles Cuningham and Mein 
& Cuningham to intromit with the funds bebnging to 
the pursuer uncontrolled during the last ten years, he iSf 
according to his own conlMon, guilty of culpa (afo, and 
bound to account and pay to the pnifoer the soin 
admitted to be due* 

(ft) 4/in*(feri k th« ditadtt M Uib^ ta fiqwrt tiwl 
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then was no power oonferred on him by the fietUement 
to appoint either Mr Caningbam or Mein & Gimisgham 
as factor or intromitter with the estate. 

(6) Any questions of relief between the defender and 
Ur Mein, and Messrs Mein k CnniDgham, are irretevant. 

The defender Johnstone pleaded — 

(1) The trust created by the deed of settlement and 
oodidl of the deceased John M'Leod having lapsed by 
the death of Charles Cuuingham, the said William 
JohnstonCf even although he had the trust funds in his 
posBessaon, could not lawfully pay them orer to the 
pnmier, nor, if they had been inrested, uplift and 
neoeiTe them. 

(2) The defender, William Johnstone, having been 
always ready and willing to concur with the pursuer in 
Us obtaining the sum to which he is entitled out of the 
estate, and the trust having lapsed, the action was un- 
Moessary, and is incompetent. 

(8) Generally, in the circumstances, the defends is 
entitled to absolvitor from the action, and to payment of 
costs oat of the estate. 



The record was then closed; and parties* procuratois 
having been heard, the Sheriff-Substitute pronounced 
(he following Interlocutor: — 

Having TMomed oonnderataon of this pcoceea^ which hae 
lain over for a short time, with a view to an extrajudicial 
arrangement that has not been carried out, in respect of the 
failure of the defender, Andrew Cuningham, to lodge de- 
fiencet, and of hie having been held confeeaed by the Inter- 
looator of 2l8t May laat; decerns against him in terms 
of the alternative conclusions of the summons: Finds, as re- 
gards the defender, Johnstone, that it is admitted by him, that 
ne and the now deceased Charles Guningham, were the sole 
accepting trustees and executors, under the deed of settlement 
or testament, of the late John M'Leod, merchant in Glasgow, 
and that, as such, they realised the trust estate to an extent 
■ufl&nent to yield a dividend of lis 5d per pound, on the 
kgacifiB bequeathed by the testator, indudiog a legacy to the 
pursuer of £1000: Finds that the state of the pursuer's claim 
against the trustees, as at the date of raising the action, is set 
forth in the account, No. 7/5, which shows a sum of £585 2s 6d, 
to be resting owing to him, and it is not denied, by said .de- 
fender, that this is the correct sum: Finds it instructed by the 
sederunt book of M'Leod's estate, Ko. 7/1, as also by the 
three discharges, Nos. 7/2, 7/3, and 7/4, that the said defender, 
along with hb co*trustee, the said Charles Cuningham, after 
realising the estate, paid the various legatees, with the excep- 
tion of the pursuer, by three instalments, a dividend of Us 
5d, on their respective legacies, and took discharges for said 
payments in their joint names, the said discharges being dated 
so far back as the yean 1848 and 1850: Finds, that thezeason 
why the pursuer was not included in said payments was, that 
the legacy of £1000, bequeathed to him, was not payable till 
he should attain the age of twenty-one years, and he did not 
reach that age till the 28th January, laist: FindB, that a sum 
effisiring to &e dividend payable on the pursuer's said legacy 
was set aidde, and, according to the said defender's statement, 
which the pursuer does not aver to be incozrect, was kept by 
the late Charles Cuningham, who took the active management 
of the trust, and was by him paid into his firm of Mein k 
Cnningham, and no portion of it has ever been paid to the 
aaid defender, who states, in article 6 of his defences, that, 
*' for the last ten years, the existence of the trust escaped his 
(the defender's) reooUeotion, and that he never inquired after 
it, not remembering of its existence, and never having had, 
during that time, occasion to do anything in its management:'* 
Pinds that the said Charles Cnningham died insolvent^ in 
April, 1861, and his estates have since been sequestrated: 
Jfiads, that, in the above drcnmstanoea, the said detoder, 
Johnrtoae, both in respect of hii intromissions with the trust 
eetate, and of hii negieot in failing to see that the amount 
payable to the pursuer, on his obtaining minority, was duly 
eeooredi is bound, jointly and severaUyi with the other de- 
fmimi Airinw Onainfhamy m truitos wd tMootor of the, 



daoeaaed Charles Cnningham, in payment to the pursuer of 
the foresaid admitted sum of £585 2s 6d, with- mterest as 
libelled: Therefore, and under reference to the annexed note, 
repels the defences, and decerns against said defender, in 
terms of the alternative oonclusions of the summons; reserving 
to him his claim of relief against the estate of the said Charles 
Cuningham, or of the said Mein & Cuningbam: Finds the de> 
fenders also liable in expenses; allows an account thereof to 
be given in, and remits the same to the auditor, to tax and 
report. 

Note. — ^This is a very hard case for Mr Johnstone, who 
relied implicitly on his co-trustee, Mr Charles Cnningham, aa 
the party who took throughout, the main, if not the sole 
charge, as trustee. At the same time the documents in pro* 
cess acknowledge realization of the trust funds by both 
trustees; and there can be no doubt, that at the date of the 
discharges by the other legatees, th^ money effeiring to the 
pursuer's legacy, might have been safely invested, so as to be 
forthcoming at the proper period. Instead of that, it wia 
allowed to remain, withoot inquiry, in the hands of Charles 
Cnningham, who, 9MMd hoe, acted as factor for the trosteee. 
But in the case of Sy», 13th May, 1830, where a trustee was 
appointed &ctor, and the co-trustee neglected to see that a 
legacy was invested, in terms of the deed, and allowed the 
money to remain in the hands of the factor, who died insol- 
vent, the co-trustee was held personally liable. There is no 
protecting clause in M'Leod's deed of settlement saving tha 
trustees from responsibility for omissions, and limiting it to 
actual or personal intromissions. But even though there had 
been such a clause, or though it should be held that the general 
protecting provisions of the Act 24 and 25 Vict., cap. 84, fell 
to be imported into the deed in question, it is settled, that 
such protecting clause does not liberate trustees from the cod* 
seqnenoes of omissions which amount to culpa lata, or which 
indicate crosta negligetUxa, In the case of Sivh, 18th Decem- 
ber, 1831, which is very analogous to the present — ^where oer^ 
tain sums of money belonging to a trust estate were received after 
the trustee's death by one of the trustees who had been directed 
by the others to realise the trust property without receiving any 
express appointment as factor for the trust, and the trustee 
acted generally in the management of the trust and intromitted 
with the estate, but the deeds acknowledging receipt of these 
sums of money were subscribed by all the trustees, and after 
the first meeting no other meeting was held for eight years, 
by which time the managing trustee had become bankrupt^ 
with a lar^^e balance due by him to the trust estate — it was 
held that the trustees were personally liable for such balance, 
and were not saved therefrom by the protecting clause. (See, 
in particular, the Note of the Lord Ordinary (Jeffrey) in the 
above case. See also the aualagous cases of M'Clymont, Feb- 
ruary 14, 1827; and Kennedy, June 28, 1827; hkewise Far- 
tpth on TiiuU, p. 310 e< teq). It was pleaded for the defender, 
that as the trust had lapsed by the death of Charles Cuning- 
ham, a judicial factor, fell ante omnia to be appointed, whose 
duty it would be to recover the trust funds and settle tjie 
pursuer's claim. But this view is not sound, if it be the faot 
that the trust funds have disappeared, and that a peinonal 
liability has been incurred. Mr Johnstone is clearly entitled 
to his relief against the estate, either of Charles Cuningham, 
or of Mein & Cuningham, or both, and the pnrsner'a receipt 
to him will operate as an aarignation in his favour. 

This Interlocutor was appealed; and alter hearing 
parties' procuratorB, Sir Archibald Alison i«onoaneed 
the following judgment : — 

Having heard parties* procnrators under the defender John* 
stone's appeal upon the Interlocutor appealed against, and 
having made avizandum, and oonsidercNd the dosed record, 
productions, and whole process, Finds it agreed on betwe«i 
the parties, that the only question to be considered and 
decided in this process is the general question ci the delender, 
Mr Johnstone's liability, as co-trustee with the late Chaiioi 
Cuningham — ^not the amount of the sum to be decerned for if 
that liability is established : Finds it admitted by the defender 
Johnstone that he^ along with the now deceased diaries 
Cnningham, were the sole aooepting trusteee and eKeentoss of 
the late John M'Leod, and that, as such, they reaHsed the 
deceased's tnist estate to an extent which yielded a ^vidend 
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tNtetor, incliiding a legMJ ol £1000 to the pnnner.: Finds 
^At the defender and his oo-trQ8tee^ CuniDgham, after realising 
•the estate, pMd the various legatees, with the exception of the 
ptnnmer, the dividend on their respective legacies, and took 
diacharges for the same in their joint names; bnt the dividend 
on the pursuer's legacy of £1000 was not paid, as it was not 

S^yable till he became of age, which he only did on 28th 
anuary last : Finds that a sum efieiring to the dividend on 
the pursuer's legacy wob set aside, and was allowed by the 
defender Johnstone to be kept by his co-trustee, Cuningham, 
who took the active, if not the entire, management of the 
trust, and no portion of it was ever paid to the siud defender, 
Johnstone: Finds that the said Charles Cuningham, the 
defenders co-trustee, died insolvent in April, 1861, and his 
estate has since been sequestrated, and the present action has 
been brought by the pursuer — one of the beneficiaries under 
the deed — against the surviving trustee, Johnstone, and the 
other defender, Andrew Cuningham, as trustee and executor 
of the late Charles Cuningham, jointly and severally, for the 
dividends effeiring to his legacy of £1000 : Finds that in these 
circumstances the defender Johnstone is in point of law liable 
for the sum concluded for, as he incurred the liability of 
culpa lata bv omitting to look to and secure the investment of 
the money due to the pursuer till he came of asfe, and that 
not having done so, but allowed the money to remain in the 
hands of his co-trustee, Cuningham, who is now dead, and his 
estates sequestrated, he is liable for the same, jointly and 
■everally, with the other defender, as Cuningham's trustee and 
executor, against whom decree has been pronounced in absence: 
Finds it admitted that the sum decerned for, with interest, as 
libelled, is correct : Finds that there is no need of a judicial 
factor being appointed to supply the place of Charles Cuning- 
hAm, the trustee who is now dead : Ilierefore, dismisses the 
appeal, and adheres to the Interlocutor appealed against, and 
decerns. 

Act, Albxander & Tatlob. Alt, Nioolson k Stiven. 



18th Koyeubeb, 1862. 

SHERIFF COURT, PERTH. 

(Mb Sheripp Barclay.) 



A. V, B. 

Process— Exhibition.— ZTfiZt/, incompetent for a superior 
to sue an exhibition of his vassaVs titles in the Sheriff 
Court. 

A SUPERIOR instituted an action of exhibition of titles 
without stating any reason for the call. In defence, the 
defender stated that he had sent the titles to the superior 
for a charter, but disputed his liability for costs, as the 
action was incompetent — the only remaly being an action 
of nonentry in the Supreme Court. The Sheriff-Sub- 
stitute ordered the pursuer to lodge a note of authorities 
in support of such an action, stating that during thirty- 
three years of his judicial experience, he had never met 
-with any similar action, and had in vain searched the 
books for authorities. A note of authorities being lodged 
the following Interlocutors were pronounced:— 

Havmg resumed consideration of the defender*s preliminary 
pleas, with note of authorities lodged for the pursuer, sustains 
the objection to the competency of the action, dismisses the 
same: Finds the defender entitled to expenses, remits the 
aocount thereof to the auditor to tax, and decerns. 

Note.— This action calls on "a party to produce the whole 
writs and title-deeds of and pertaining to a certain property 
in order that the validity and import of the said writs and 
title^leeds may be ascertained by the pursuer." The objec- 
tions to such an action are numerous — 1st. It is not said that 
the defender is proprietor of the subjects, or in possesBlon of 



the titles sought; 2d. Granting that the panaer is superiov 
and the defender the proprietor of the subjects, and in posset* 
sion of the titlo'deeds, there appears no authority for a 
superior at any time calling for exhibition of the whole titles 
of property within his superiority, which may comprehend 
family deeds of the most private nature ; 8d. The object is 
not said to discover the state of the title with the view of 
ascertaining whether the feu is vacant, but that the superior 
may "ascertain the validity and import of the whole writs.*' 
With this it is not easy to perceive what the superior has to 
do farther than to have a vassal in his feu. The validity and 
import of the titles could not be judicially ascertained in this 
Court, and it cannot lend its authority for the purpose of 
merely satisfying the pursuer on these legal questions, which 
could have no judicial result. Suppose that the Court were 
to give decree, and the defender made the production, what 
would be the result? Still more difficult, were he to refuse 
and go to prison under a decree so utterly vague in the extent 
of the exhibition and its object, there may be no lav to 
enforce a superior to keep a cartulary ; but, if he does not^ 
the blame and its consequences rest on himself. The publio 
records give the investitures, and inquirers can ascertain who 
iB in possession, either natural or civil. It does appear that 
our law at one time recognised an action, at the instance of 
the superior, of "shewing the title/* but this, with the progress 
of peaceful times, has long been in desuetude. The only 
reference by the pursuer to a decided case is that of Bate v. 
Grant, in 1781; but that was not an action at the instance of 
a superior, but of a crown donatory to exhibit titles, in order 
to discover the amount of certain Crown duties payable from 
subjects burdened therewith. The remedy of a superior in 
modem times is either to sue an action of nonentry against 
the heir of the last entered vassal or an action of reduction- 
improbation of certain specified deeds granted to his prejudice. 
Both of these actions are still privative to the Supreme Court. 

On an appeal, the SherifiT (Grordon) affirmed with 
the following — 

KoTB. — ^The Sheriff concurs in the remarks oontained in 
the Note appended to the Interlocutor, and considers it 
unnecessary to add to them. 

Act. HsPBURir. Alt, Findlat. 



18th Nov£mbeb, 18C2. 

SHEEIFF COURT, PERTH. 

(Mr SHBBiFr BaboiiAT.) 



M^RosTiB V, Hog. 

Affiliation — Aliment — ^Defence. — Held, that an offer of 
marriage was no defence to an action of aliment for an 
illegitimate child, 

A WOMAN prosecuted a man for aliment of an illegitimate 
child. The man sued the woman for damages in respect 
of breach of promise of marriage. In the first case (of 
aliment) the defender admitted the paternity, bat offisred 
to marry the mother of the child, and thereby secure its 
legitimation. The Sheriff-Substitute pronounced the 
following Interlocutor: — 

Having advised the closed (short) record, in respect that the 
paternity of the child libelled is admitted, and the rates of 
aliment claimed not disputed. Finds that the defender cannot 
meet payment of the ailment by offer of marriage: llierefore, 
repels the defence, and decerns in terms of Uie summons: 
Finds the defender liable in expenses, etc. 

NoTB. — The defender's plea might be offered in every case 
of aliment, and would be a novel mode of compelling marriage. 

On an appeal, the Sheriff (Gordon) affirmed the 
decemiture. 



Act. Whyti. 
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SlBS NovucBU, 1862. 

SHERIFF COUBT, WICK, 

(Mb Bhbbiff H. Rdssxu..) 



In the Competiiioii for TnuteeBhip, in seqaestration of 
William Dawbok, fanner at Barrogill Mains, Canls- 
baj, Caithness; between GEonas Lawson, DistiDer, 
Clynelish, Sutherlandahire, and ^William Lawsok, 
leather merchant, Hontlj, Aberdeenshire, and James 
Adam, commission agent, Wick. 

Bankrnptcy— Prescription — It was objected to a hill as a 
voucher for a claim to vote for the election of a trustee 
that it was prescribed. — Held^ that prescription was 
elided by a declaration of the bankrupt on a residue 
account produced^ in which ihe debt was admtitd. 

The following objeotionB were taken to the competitor 
Adam: — 

The said George Lawson, and William Lawson, object 
to the votes, in fkyour of the election of the said James 
Adam, by Thomas Adam, bank agent in Wick, as man- 
datory for the alleged creditors, after named, upon the 
gronnds after mentioned, yiz. — 

1. The Tote of the said Thomas Adam, as mandatory 
for the Aberdeen Town and Connty Banking Company, 
is objected to, in respect that the mandatory has incom- 
petently restricted the amount of the sum on which his 
constituents claim to vote, by deduction of the fourth 
acceptance mentioned in the schedule annexed to the oath 
of verity, it being incompetent to make such restriction, 
or deduction (which is truly a correction of the oath) 
except upon oath. 

2. The vote of the said Thomas Adam, as mandatory 
fbr Alexander Roy, farmer, Waterton, parish of Insch, is 
objected to, in respect, that although there is an obhgant 
on the vouohers founded on by the creditor, bound with, 
but liable in relief to the bankrupt, the creditor in the 
oath does not put a value on the obh'gation of such obli- 
gant, and deduct such value in terms of the statute. 

8. The vote of the said Thomas Adam, as mandatory 
for Robert Johnston, lately merchant in Huntly, now in 
Aberdeen, and William Dawson, farmer at Barrogill 
Mains, the executors of the deceased Mrs Elizabeth 
Smith, or Hutcheon, sometime Dawson, and sometime 
residing in Princes Street, Huntly, is objected to, in 
respect ; (1) that the bills produced with, and founded on, 
in the oath of verity, as vouchers, are prescribed; (2) 
that the claimants have no real interest, at least to the 
extent claimed, because one-half of the debt, though due, 
belongs to the bankrupt; (3) that one of the mandants 
is the bankrupt, and, (4) that interest is charged, in the 
oath of verity, to a date beyond the date of sequestra- 
tion. 



Parties* proeuraton having been heard on these ob< 
jections, as well as on those to the Messrs Lawson, the 
Sheriff- Substitute pronounced the following Interlo- 
cutor:— 

The Sheriff-SnhstttQte having considered the proceadingiy 
cisims of parties, and Toadieif produced therewith, matitat 
notes of objections lodged, and heard parties' procoratois 
thereupon; for the reaeoiiB stated in the subjoined note, de< 
dares JMcies Adam, oommiasion agent, Pulteneytown, to bate 
been duly elected trustee on the lequestrated estates of 
William Dawson, Ikrmer at Barrogill Mains, in the parish of 
Oanisby, and county of Gaithneis, & terms of the Act 19 aad 
20 Vict., c. 79. 

Notes.— 1. Vote of Mr GoDie, as mandatory for the KovA 
of Scotland Banking Company, and of Mr Westland the maiuttsr. 

This vote is objeoted to, in respect that the bin, which is 
the ground of deb^ is still oarrent, and not due till 6ih Not. 
nez^ and there is a primary obligant on it. lliat it is a eon- 
tingent dato^ and no valuation has been put in respect of tbe 
primary obligation in terms of the statute. The objection is 
sustained. 

2. The vote of Mr Thomas Adam, as mandatory for Alex- 
ander Boy, is objected to, on the ground that there is a oe- 
obUgant, on the vouchers founded on, liable in relief to the 
bankrupt; and no valuation has been put thereupon. The 
objection is sustained. 

3. The vote of Mr Adam, as mandatory for the exeootoM 
of Mrs Elisabeth Smith, or Hutcheon, Bometime Dawson, is 
objected to on yarioos grounds; (1) that the bills produced, and 
founded on, are prescribed. 

The case of LodchaH, 1st July, 1849, might jwtiQr thii ob- 
jection, but it is elided by the written dedaiatioa oi the 
bankrupt, on the residue account produced, in which the debS 
in question isadsuttod by him, as an aaset due to the eststo 
of which he was one of the executors. These bills are not 
specifically enumerated therein, but the alump ainount is 
given, and reference made to the confirmation in wlddi tbsy 
are specified. (2) It is objected, that the cbdmants have no 
real interest m the debt, to the extent claimed, becaoas one- 
half of the debt, '' though due," belongs to the bankrupt. 

This objection seems inconsistent with the former, wfakb 
aaaerts, that there is no debt due at alL But, be that asit 
may, the interest of the bankrupt, in any part of the dsb^ 
may be a matter for fhture explanation, but no bar to the 
executors on the estate exercising, as in this instance, their 
right of oUiming for it. (8) It is objected, that the bankrupt 
himself is one of Idr Adam's mandants. He is so, in his ohsr- 
acter of an executor, but if any disqualification attaches to him 
on that account, which is not admitted, the mandate, by his co- 
executor Mr Johnston, is valid, notwithatanding. 

4. Interest is said to be charged to a period beyond the dats 
of Bequestration. This objection has bden removed, in terms 
of the statute. 

The objections to the vote have bean repelled, and the vole 
sustained. 

5. The vote of Mr Adam, as. mandatory for the Aberdeen 
Town and County Banking Company, is objeoted to» on the 
ground, that, without any formal oorrootion made in terms of 
the statute, he, at voting, restricted his claim to vote^ leaving 
out the amount of a bill which was comprehended in the oath 
of verity. 

The objection is repelled, in respect that the party wis 
entitied to limit his interest in the election, to an extent, the 
amount of which is not disputed. 

The foregoing notes upon, and disposal of, the objections, 
are condeuMd, and given effect to, in the foregoing deliver- 
anoe, dedaring the election of the trustee. 

ii^aU /or il(2aiR—W. MiLLSB. 
Agent for Xaw«on— John M. Nihmo. 



INDEX. 



■wt 



SHERIFF COURT REPORTS. 



Aot of Gf AM. 8m Aliment. 

Atrettmsnt — In an action of forthcoming 
a oompearer«produo6d the followiog 
document: — "I authorise yon to pay 
D. M^iUewie £10, being amount due 
me for vork." Thia was signed by 
the common debtor, and had an order 
or receipt stamp for one penny at- 
tached. — Held, that this was a good 
assignation of the sum due, and the 
holder preferred to a subsequent 
arrester, 8. 

'Affidavit— Additionsmade to an affidavit 
siDce being sworn to without the 
authority of mi^istrate who signs 
relative, daim rejected, 34. 

.Affiliation. Held, that an offer of 
marriage was no defence to an action of 
aliment for an illegitimate child, 175. 

Assignation — An open account was 
assigned by an order or draft, and an 
adhesive penny stamp affixed, but on 
which, though partudly written over, 
the assignor had not written his name 
or his initials. The assignee having 

' raised action on the account, the 
defence of no title to sue was repelled, 
because (1) the 16 and 17 Yict., c. 
49, only imposed a penalty on failure 

' to comply with its directions as to 
cancellation of stamps, but did not 
declare the documents null; and (2) 
the document founded on was not an 
assignation requiring a stamp of a 
higher denomination, 17. 
See Arrestment. 

'.^j^nient — A petition for law-burrows 
was presented, and the party com- 
plain^l on was ordaind to find 
caution, foiling which, warrant of im- 
prisonment was granted ; caution was 
not found, and the warrant of im- 
prisonment waS put in force. » The 
party imprisoned then presented a 
petition for aliment under the Act of 
Grace. — ^Held by the Sheriff, and 
acquiesced in, that the original respon* 
dents were entitled to have an aliment 
modified to them under the Act of 
Grace, and aliment granted accord- 
ingly. 20. 
See Affiliation.' 



Athdsi— A witness tendered, Judicially 
admitted his disbelief in the being A 
a God and a future state of rewards 
and punishments, rejected, 21. 
Antenuptial-Contract — By an antenup- 
tial-contract of marriage, the future 
wife conveyed all her heritable and 
moveable property to trustees, of 
whom her future husband was to be 
one. His jus mariti was ezclnded, 
but not his right of administration. 
The marriage was solemnised, and the 
parties cohabited together for some 
time, but during the temporary ab- 
sence of the husband, the wife left his 
house and carried away all the house- 
hold furniture mentioned in the oon- 
Iract, whereupon the husband pre- 
sented a petition craving restoration, 
and warrant to search and bring back. 
Held, that as the life-rent of her 
whole estate, heritable and moveable, 
was to be paid to the respondent, 
exclusive of her husband's jus marUi, 
as trustee, the petitioner was not 
entitied to take the furniture from 
her, and petition dismissed, with 
expenses, 27. 
Assythment — 
Circumstances in which damages 
were found due for the death of a 
workman in consequence of the in- 
sufficient boxing of machinery about 
which he was employed, 40. 
An action was raised against a rail- 
way company by a widow to recover 
damages for the death of her hus- 
band. In bar of the action it was 
pleaded that the pursuer and the 
next of kin of the deceased had 
signed a discharge for a sum of £25 
—the contents of a policy effected 
by the company over the Ufe of the 
deceased, (a sum to meet the 
premiums of which had, however, 
been retained out of the deceased's 
wages), and a general discbarge for 
all claims or demands competent to 
them. Held, that the same solem- 
nities are required in discharging 
obligations as in contracting them, 
and that the deed being neither 
hokigraph, nor signed, nor tested 



in terms of law^ wai nnlli and 
preliminary plea repelled, 43. 
CircuDistances in which held, in an 
action against a master, that in« 
juries causing death had been 
occasioned by the recklessness and 
carelessness of the party injured 
and of his fellow-workmen, and 
defenders assoilzied, 62. 
Circumstances in which a coalmaster 
held liable in compensation for 
injuries sustained by a miner firom 
a defect in the workings, 68. 
Circumstances in which damages 
awarded against the executrix of an 
employer tor injuries sustained by 
a workman, 71. 
One of the bye-laws of a railwaT 
^ company was that "no engine shaU 
travel on the wrong line of rails 
except under circumstances of ac- 
cident or repairs, as specially pro- 
vided for in these rules." Engines 
did, however, travel on wrong 
lines under other drcumstanoBM 
than those of accident or repairs^ 
and this was alleged to have been 
known to the workmen. A work- 
man at his duty, and in his proper 
place, was injured so severely that 
he died in consequence of having 
been struck by an ennne travelling 
on a wrong line. Held, and ac- 
quiesced in, that the injury having 
occurred in violation of their own 
bye-laws, the alleged knowledge by 
the workmen of the violation conld 
not free the company, and damages 
given accordingly, 121-122. 
Assythment. See SoUuiuml 
Advertisement. See Contract. 
Assessment. See Parish Church. 
Advance — ^A made certain advances to 
B, in security of which goods were 
pledged. The immediate advances 
were repaid, but A refused to deliver 
up the pledge, on the allegation that 
B had formerly been a member of a 
firm which was indebted to A, and 
that the present advance was only one 
of a series, and he was entitied to a 
general right of retention of B's goods 
for the Company debts. — Held, that 
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BHEBIFF COUBT IffiPT 



sin NorutBBB, 1862. 

SHERIFF COURT, WICK. 

(Mb Smsm H. Bdbsill.) 

In the Competition for Tnisteeship, In teqoMitntion of 
WiLLUU Dawsok, ikrmer at Bmto^U Muqi, Cauls- 
}»j, C&ithDefla; 'between Gzorob Lawson, Dtaldllsr 
Clyneliah, Sutherlandahire, and Willlak Lawso 
leather merchant, Hnntly, Aberdeenshire, and Ja' 
Adah, commitnon agent, Wick. 

B&ukrnptcy — Preeoription — It una objeettd to a ' 
WMcher for a claim to vote for the eUction dI 
tAof ii uiu pretcribed. — Held, that praer 
eltdtd by a deeldration of lh€ bantmpl 
aeeount produced, in vhick the debt wot r 

Tbb following obJeotionB were taken tr 



The Mid George Uwwn, and Wil' 
to the votes, in favonr of tiia electir 
Adam, bj Thomas Adam, bank a' 
dktoiy fin the allied croditon 
gmaida after mentioned, tIi.— 

1. The vote of the enM T 
for the Aberdeen Town sutl 
ia objected to, in respect t\ ■' 
petentlf restricted the Vv ' 
oonatitnents claim to *^' 
acceptance mentioned ' ' 

■ of Tprity, it being ir ' 
or deduction (whi .rr.-i- 

except npon oatb r. ; • ■''-''■ 

2. Thevote' ■' ■■';"''';^!.''', 
for Aleiander ", ., J.,, i.,; 
objected to, " . ■-'■,:, i 



jection' 



tration, apfdiad for diKiurge irith* 
out oompodtion ; and w tb« ao- 

tliat Uiae wa> no endauoa tli«t the 
petidoQST had &»ndiiI«Dt]j ocn- 
ealed any part of the estate or 
'eots, or wUfoltj Guled to oomf-' 
h any of tlis proviiicaa of 
VmptoyAatoflSSe, the'' 



.) Felt himnlf boi- 



>t the 



n the V 

but liftbl' _ ■(,«;■'. 'I^^trai'j™ founding 
oath dff ■- ■■'■''JJijrvnotcB. Thettuslee 
gant, - .--T'^f cittini ou the ground 

J-' #■" s,r"™";j iv^. 

raf »>*'5'J[ The claimant appealed, 
i '•'^B Sheriff affirmed lie trustsa'a 

J^^^ ia -n-hich, held, on 
(•""JJ that a promiwory note pio- 
^g^with a aum for raubiD^; on 
r^untrated estate was granted 
A^ndulmtlyi and tlie tnutee'* de- 
Hraiwic* rejecting the claim, ad- 
1,,^ to, 2B. 
J V'* granted by a ton to a father, 
and b; one brother to aQother, 
oasqpportod by any account show- 
ing -why they were given, rejertod 
M gTDundi for toting for a trustee 
on a sequeelrated estate, £8. 
CSainu lodged at the beginning of a 
meeting lor the elecdon of a truitee 
on a sequestrated estate, but the 
Touchen of whioh were not pro- 
daced ti]l after tlie election of 
traitee, btit before the meeti^igwai 
doeed, held to be nnfouched dainu, 
and the Totee given on them to be 
bad, and rejeotod, 30. 
CUms by «KHnton oa • iMakrupt 



. , ailing that, 

.e sequotiaUou of 

.ley owed a balance 

d than compenaated the 

. the ciane*. On a report 

.e state of the acconnta between 

jO partisa at the date of the eeqaea- 

tracion, it was found that there wa« 

a balance due by G. & L. which 

exceeded the price of the cianee. 

Held, that the sale wae good, even 

rtfenla pottettimtt, and that the 

•ellen only held Uieoi, liable to a 

right uf retention for the price, bat 

tlua right flew off, ai the price was 

more tiian compenaated by the sum 

due to the pnrchatera at the time 

ofthaaale, 53. 

CSrcumataDoee in which a ohum, in- 

nfficientlj vouched, was rejected, 

ei. 

Objections to daonw by a father-in- 
law and htw agenti, that the 
clajnumti were ooiyanct and conr 
Gdent, r^)elled. 

Objection! that bills had been got np 
nrom a bank, and for whidl the 
dwmant had given no value, for 
the porpvee of votii^, repelled, 16S. 

Held, incompetent to demand a soni- 
tiny by Uie Sheriff of the votes given 
In support of a resolution of oNditors 
except under an ^^aal in tenni of 
sBo. 16S of the Bankruptcy (Scot- 
land) Act, 1SG6; and that a cavMt 
wsa Dot a form by which, under 
the statute^ nich a reaolation oonld 
be brought under review, 160, 

A clum was lodged in a tequeettaldan, 
Tonched by a domiment which 
required to be stamped, and on 
wMah a vote was given in the 
competition for the trust nrtrhip 
The vote wai objected to, a« not 
properly vouched. Held, that it 
waa competent to dst procees to 
allow voucher to be stamped i and 
docament having been IbeRalter 
stamped, claim and vote thereon 
held good, 161. 

A ban&upt, aiter the Iwae of two 
yean £ram tlie date ct. ui Mqwt- 



3ee Stoppag' 



jg in a thotw^ 

d may be danger?) 

■ue peace being oomrniSi 

inJQi; to the peraa " 

" ISee Bankrupt 
bill stamp was k\^ 
who alleged that, « 
it, the name of another party was 
there also. An action waa talnd 
to teoover the contentii of the IhII 
against the party wbowt name 
appeared at the bill. An avenneot 
that the biU was vitiated, the otiier 
name alleged to have been to the 
bill having bean cut away, repaOed, 
and held tbat, ex /sat, ttie Un wm 



Contract. See Charter Party— Adm- 
in a contract betwean a ih^iowMC 
and a ssdling-master, certun words 
were, tx faeit, interUned, bnt wen 
not ipeoially noticed or initialed by 
either party; a proof before anaws 
waa allowed, whether the interlined 
words had been Inseried and read 
over to Uie master befive (Qbsorip- 
tion. Edd, on construing the 
proof, that they had not been *o 
inserted or readi that the words 
wen to be h^ pro ncs ten'plit, 
and quoad that part of the acoonot 
1 withai- 



Coniriruction. See Contanot — Cbartsr 
Party. 

Goods tent by railway were direoM 
to lie tin c^ed for. On arriTal at 
their dealinatioi, Siej were depoailad 
in a goods shed used by the railway 
company. Five or six dan after 
the goods had arrived, and befbie 
they bad been called for, Um shed 
irtth all its contents^ was ouisDmed 
by aoddental fits. — Hdd, that 
under the ooDttect the ttaaat con- 
tinued till the goods were called for, 
that there bad been no mora, and 
that the railway company were 
liable, as carriers, for the va^ia el 
the goods, IS. 
Condidon. See Carrier. 

A Railway Co. having two Mta of 
charges — one fbr the oonveyaaoe 
of goodi at tiia owners' Hsk, 
another at the Co.^ risk, a oondt- 



msmmatBBmeammmmmaammamm 

untetook an xUc of deby or 

■iMnago" WM held to be reaBon- 

^ And, therefore, that the Co. 

not reepoiuible for the goods 

found at the end of the 

1 haye been broken — ^tbe 

"^e damage not being 

"ident. See Bank- 



■»tcy. 



See Bank 




in oor 



>iiip 
.^nich will 
jf and can be 
jes and received 
athout catting the 
^lart of the yeaeel, 44. 
.je — 
^c there ie no ooBtom of trade 
^hieh, nnder a oharter, without 
«»n excluding claase, a ship waa 
only bonnd to oarry inch goods as 
she oouM easily load and unload 
with her usual tackle. 44. 
Comdialio IndAUi. See Income Tax. 
CSompensation. See Bankraptoy. 
CoUaborateur — 
Circumstances in which held, in an 
action against a master, that injuries 
causing death had been occasioned 
by the recklessness and oareleesDess 
of the party injured and of his 
leOow-workmen, and defenders as- 
soilzied, 62. 
Crown Debtor — 
T«ro parties became joint-cautioners 
to the Postmaster-General for a 
sub-postmaster who subsequently 
fell into arrears. Both cautioners 
became baokrupt, and were seques- 
trated underthe Bankruptey statutes 
— and afterwards dischafged. The 
Crown recorded thebondanddiaiged 
the cautioners. One of them sus- 
pended the charge on the ground of 
his sequestration and discharge, but 
the Sttspennon was refused, and the 
whole debt was subsequently paid 
by the suspender. The suspender 
tben raised an action against his 
co-cautioner for his share of the 
Crown debt, in which his seques- 
tration and discharge were also 
pleaded; but, held, that section 
148 of the Bankraptoy Act applied 
to the debt in queatioUy and decreet 
pronounced against the defender. 
65. 
Oatttioner. See Grown Debtor. 
Clerical Error. See Title. 
Carrier. See Contract— ToUs— Freight 
Goods wete received by the railway 
oomnany at Kirriemuir to be for- 
warded to London, sulijeot to a 
printed condition, siffned by the 
■ender, to the effect tiiat tite com- 
panv would undertake no reepon- 
libilify saye on their own line and 




its braaohes, but forthe ooaTonienoe 
of iSDder% they would invoioe goods 
to ftatioiii on othar lines at tiit solo 
riik of the owMr, Hdd, that the 



to have 
concur in 
Held, and aoqni 

purtner who had re ^ 

been at that time in none \, 
categories indicated in tiie daua^ 
the petition was incompetent, and* 
dismissed, 94. 

Contract of Deposit-^ 
A railway carrier and contractor was 
employed to remove furniture, a 
portion of which was to be conveyed 
to a certain specified plaoe. On 
arriving there, no one was found to 
take it in charge, and the carter 
returned with it to the contractor's 
quarters. It remained there for 
some time, and notice was sent to 
the owner. The property remained 
in the contractor's possession for 
two and a half years, but no entry 
was made in any book regarding it, 
nor was any charge made for 
Btoreage. The key was not deli- 
▼eied to the contractor, nor were 
the oontenta declared. Held, that 
the contractor had not been proved 
guilty of negligence in storing and 
keeping the property, and having 
received no hire for it, he was not 
liable for its value on its disappear^ 
ance, 95. 

Citation — 
Held, that in Burgh Courts it is not 
essential for the ofi&oer to adopt the 
form of citation annexed to the Act 
of Sederunt, 8th July, 1831, and 
that if the well-known requisites of 
citation be specified in the execu- 
tion, it is suffident, no precise form 
of words being necessszy to render 
the dtation and exeoution valid, 111. 
Action dismissed where the officer's, 
execution was di s cuuform to his 
warrant, 1<(8. 

Competency, flee Summons. 



Civoumstanoea in which decree of 
cessio granted, but extract super- 
seded for flix calendar months, 116. 
OonftravuBtiott. See Coal Mines Act. 



Ooallfinea 

Finalty imposed in eonesqufttoa of 
oontvavwtioa of the Coal Mines 
Aot| whtrpby • panwi ww kUM. 



Cirtiuout^ 

bSr ^' 

and •'^•' » *»^- 







°L^»::3 



was 



■*** * Woi^^^M 



i^^SS^. 



That tile ^»JtV'''^ 

That tile accident wl'^^'SjS; 

•nd severaUy. US^^^^'^.fej 

oee oummons— Ltodii*.! 
DomicUe— ^"'^'^da^^.j. 

The defender in an m^ ^"^^ 
pled no jurisdiction, ^r2L>^ 
he was a native of, and S** *Jl 
S IreUnd. nZ]^"^^ 
^ bound to sist ITni^.^ 
*" the plea of no inti«d3«I?^!'*y 



m 
no 




Diligence— 
A creditor obtained a decreet mtni^ .. 
his debtor, on which a ohfwSw 
given sixteen days thereafter • Tk! 
charge not being removed,' th« 
debtor granted a trust deed. 0^ 
charger did not accede to the trust, 
but four dajB after ite date he 
executed a poinding of part of the 
truster^s effects. On a petition for 
interdict at the instance of the 
trustee, held, that as the giantev 
of the trust was Notour Bankrupt 
when he signed the deed, it waa 
granted in defraud of the poinding 
creditor; the deed dedared void, 
ope exo^ptumii, and ioterdlot r»i 
fused, 7. 

Draft. See Assignation* 

Disehvge. See Assythment. 

Jkmm^Mf inter vinoB^ 
A warn d mmay wm giTn hy A to 
B MTint jm% bofort hn im^ 



ifid 



tmi 



for which no receipt was taken nor 
interest paid. After her death her 
execator broaght an action of count 
reckoning and payment against B. 
Circametanoes in iwliieh held, that 
the money had not been given in 
trust, nor was held as mandatory 
of A, but was a donation inter 
vivos, and defender assoilzied, 46. 

Dismissal. See Process. 

Discharge. !See Sequestration. 

Draft or Order. See Stamps. 

Desertion of Children. See Poor Law 
Amendment Act. 

IhbUwn Fundi, See Sequestration. 

Discharge. See Bankrupt. 

Del^ation. See Novation. 

Deedof Anrangement. See Bankruptcy. 

Evidence. See Process — 
A witness tendered, judicially ad- 
mitted his disbelief in the being of 
a God and a future state of rewards 
and puuishments, rejected, 21. 
Evidence of Atheism — 
A witness tendered, but objected to, 
on account of his unbelief of the 
being of a God and a future state 
of rewards and punishments. — 
Held, competent to examine the 
proposed witness himself before 
being sworn as to the nature of his 
reUgiooB opinions, 21. 
Executor — 
Two trustees were named in a trust 
deed, and both accepted; they were 
also nominated executors, and were 
confirmed. One only of the trustees 
and executors took the active man- 
agement of the trust and intromitted 
^\h the funds. After a lapse of 
years tke acting trustee and execu- 
tor died insolvent, and his estates 
were sequestrated. In an action by 
a legatee against the sarviving trus- 
tee. Held, that having been guilty 
of culpa lata, the trustee was per- 
sonally liable in payment -of the 
legacy bequeathed to the legatee 
under the trustee, 173. 
See Succession. 
Edict Kautae. See Public Carrier. 
Expenses. See Landlord and Temmt. 

Exhibition- 
Held, incompetent for a superior to 
sue an exhibition of his vassal's 
titles in the Sheriff Court, 175. 

Bxeoution. See Improbation — 
Noticed by the Court, ex proprio 
vwtu, that an officer's execution 
written, not at the end of the 
summons or on continuous sheets, 
but on a separate paper, was 
irregular and not in conformity 
with the statute, 168. 

Examination, Judicial, of Parties — 
In an action of affiliation, the pursuer 
moved that the defender be ordained 
to appear for judicial examination, 
and a counter motion was made that 
the pursuer be ordained to appear 
for a similar purpose. Held, that 
theestabHshed practice in the Sheriff 
Court of Perthshire is to allow the 
judicial examination of defenders in 
such oases, and not to aUow ibe 

Indiolal tsindiifttioa of p\uia«itL 
.71, 
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Foreign Seaman. See Wages, recovery 
of. 

Foreigner. See Prescription. 

Fen Duty. See Superior and Vaasal. 

Freight- 
Goods were shipped at Glasgow for 
Singapore. On arrival there, and 
no consignee appearing, an adver- 
tisement was inserted in a news- 
paper announcing that, unless he 
appeared within seven days, the 
cargo would be sold to pay freight 
and expenses. That period having 
expired and no one appearing, the 
cargo was sold through the ship's 
agent, without judicial authority— 
that being alleged to be the custom 
at Singapore. The price obtained 
for the cargo having been less than 
the freight and expenses, the ship- 
owners raised an action against the 
shippers for the deficiency. Held 
by the Sheriff-Substitute, and ac- 
quiesced in — (1) That the pursuers 
had failed to prove that it was the 
custom at the port of Singapore to 
sell cargo without judicial authority 
for freight and expenses, filing the 
appearance of a consignee; <2) At 
common law, a shipmaster hsbs no 
authority, after arrival at liis port 
of destination, to sell at his own 
hands any part of his cargo for 
which he has granted bills of lading; 
and (3) The master had acted ulUra 
viret in disposing of his cargo. 
The defences were therefore sus- 
tained, and the defenders aasoihied, 
162. 

Fraud. See Bankruptcy. 

Genuineness of Signature. See Bank- 
ruptcy — Bill. 

Guarantee. See Mercantile Law Amend- 
ment Act. 

Husband and Wife — 

By antenuptial-contract of marriage, 
the future wife conveyed all 
{ her heritable and moveable pro- 
j perty to trustees, of whom her 

future husband was to be one. 
His jut mariti was excluded, but 
not his right of administration. 
The marriage was solemnised, and 
the parties cohabited together for 
some time, but during the tem- 
porary absence of the husband, the 
wife left his house and carried 
away all the househokl furniture 
. mentioned in the contract^ where- 
upon the husband presented a peti- 
tioncravingrestoration, and warrant 
to search and bring back. Held, 
that as the life-rent of her whole 
estate, heritable and moveabb, was 
to be paid to the respondent ex- 
dusive of her husband s^ics mariti, 
as trustee, tiie petitioner was not 
entiUed to take the furniture firam 
her, and petition dismissed, with 
expenses, 27. 
A married woman pawned articles of 
wearing i^parel belonging to her- 
self and children. In a sum- 
mary action for delivery without 
payment of the sums advanced, it 
was avenred that the artidss had 
been dUu»destitte]y abftnuited, and 
p«wnod witboQt b«t hmbMd'i 
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knowledge or consent, which, if 
proved, would have been theft, (see 
Tweddle, June, 1841,) and entitled 
the petitioner to prevail, but as the 
clandestine abstraction, or that the 
advances were not in rem vergum 
of the pursuer and his fiuniiy had 
not been proved, petition vras dis- 
missed, 81. 

Circumstances in which a husband 
held liable for debts contracted by 
his wife in a trade carried on 
separately by the wife in whiph the 
husband had no interest, 75. 

Donation by husband revocable after 
wife's death, 129. 

Circumstances in which a husband 
living separate from his wife, who 
had a separate business sufficient 
to support her, was neverthelass 
held liaUe for an aooount incurred 
in connection with her own boa- 
ness, 183. 

A wife raised an action of interim 
aliment against her husband on the 
ground of cruelty, until an action 
was raised in the Court of Session. 
~Held, (1) that the action was 
competent and relevant; (2) on a 
proof that the pursuer had prored 
her case, and decree of interim 
aliment pronounced in terms of tiw 
Ubel, 188. 

Interdict— 
Held, that trusteos vested in church 
property could not of themselveB 
dispose of the subjects for any other 
than religious purposes, and can in- 
terdict the Deacons' Court and all 
others; that the firm Greenock 
Sugar Refinery Company, instead 
of Greenock Refining Company, was 
a mere clerical error, 84. 
The holder of a share in a tnding 
company proposed to sell out, and 
prepared an advertisement announc- 
ing the sale, which he sent to another 
member of the firm previous to pub- 
lication. In an application for in- 
terdict against the publication of the 
advertisement, on the groufld that 
it was untrue, and osloulated to 
damage tiie company's business, m- 
terdict refused, the respondent being 
truly a member of the firm, 86. 
Interim. — One reparian prc^xietor 
claimed the exclusive right of salmon 
fishing in a river, under an alleged 
titie "with fishings," while ano&r 
proprietor claimed under a title 
which "indudes the half of the sal- 
mon fishing of the river." Interim 
interdict having been granted Aoe 
itatu, recall thereof refoMd, and oan- 
dcMendence and defences meanthM 
ordered, 114. 
Interdict was craved at the instance 
of a &ther against a poinding and 
threatened sale of goods by acieditor 
of his son, on the allegation that the 
goods were the father's. On a pioo( 
held that the goods were the son'si 
and h&terim interdict reoalMi 189. 
See Bankruptcy. 

Insolvency. See Bankmptqy. 

Interlineation. See Oontraot. 

1 U. See Bankraptoy. 

Improbation. Sm Xmoattai 
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BamM pM for lUieeii yean firom whi^ 
imxyme tax wm rlAimfthle, bat mm 
not oiaimed nor allowed, held that 
action for repetition was not com- 
petent^ and Mune dismiaaed, 60. 



A legacy was left to a minor, payable 
on hit attaining majority, interest 
to be payable until that event ar- 
rived. The funds were meantime 
directed to be invested in heritable 
seoority, and this was partially done; 
but as H per cent, interest was the 
highest obtained, the trustees, under 
the Deed of Settlement^ offered that 
sate of interest to the legatee, who 
refused, he maintaining that in the 
absence of any direction, legal in- 
terest was what was due, and that 
legal interest meant 5 per cent, per 
Annum. In an action for payment 
of the interest at the rate of 5 per 
cent, per annum, at the legatee's 
instance, against the trustees and 
residuary beneficiaries, decree given 
in terms of the condorions of the 
summons, with expenses, 76. 

Joint-Stock Company — 
A joint«tock company, not registered 
under '^ Joint^tock. Companies' Act, 
1856,*' whose members exceeded 
twenty in number, incurred a debt, 
and afterwards ceased to trade. 
The creditor sued a single member 
of the oompany for the debt. Held, 
that under the 4th section of the 
Act he was liable, and decree given 
aooordiogly, 148. 

Juriadiotion. See Domidle. 

Landlord and Tenant — 
A proprietor let to a tenant an urban 
subject. The tenant sub-let a por- 
tion, and thereafter fell into arrears 
of his rent. The landlord obtained 
warrant of sequestration against the 
principal tenant, but included in tiie 
inventory, goods belonging to the 
sub*tenant, who was not made a 
party to the proceedings. The sub- 
tenant thereupon presented a peti- 
tion for intexdiot. Held, that no 
inversion of the use and possession 
having been averred, and the right 
to sub-let being implied in every set 
of an urban subject, unless specially 
excluded, the landlord was not en- 
titied to sequestrate the sub-tenant 
for the rent of the principal tenant, 
he p osnoBiring and paying his rent 
to the principal tenant in good 
iutii, 87. 
A tenant granted a letter of removbg, 
engaging to remove at the term of 
MartinmaSi The landlord wished 
to remove the tenant at the new 
term, but as he maintained that, by 
the usage of the estate and district 
the old term was understood, he 
AppUed for interdict against his 
meotion at the new term. Held, 
that the tenant was entitled to a 
woof as to what was nnderttood to 
be the proper term of removal, and 
proof aUowed, 83. 
Ia » lease of land a cautioner was 
|dvtn M Moority for folfihnent of 
ttM itipulatioDi. The tenant M 
|bIo MVMVib Had M mMob wai 
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raised against him, imder the 5th 
Section of the Act of Sederunt, 
1756, to ordain him to find caution 
for the arrears and the five follow- 
ing crops, on the allegation that the 
cautioner in the lease was in different 
drcimistances from those in which 
he was when the lease was entered 
into. Defence, that caution had 
been already foimd, and new cau- 
tion, under the Act of Sederunt, 
could not be demanded — ^repelled, 
127. 

An heritable creditor raised an action 
of maiUs and duties, to which he 
had called the debtor, who had been 
made bankrupt and sequestrated. 
His trustee had taken possession 
of his whole estates, heritable and 
moveable — the latter of which he 
had sold. The bankrupt's friends 
purchased the household furniture 
back, and, by an arrangement with 
the trustee, were allowed to remain 
in his house. Founding on his 
decreet of maiUs and duties, the 
heritable creditor sequestrated the 
bankrupt's furniture under the Small 
Debt Act. Held, that there was no 
tenancy; and that an heritable credi- 
tor, in possession under a decreet of 
msdils and duties, could not seques- 
trate a tenant's effects as under the 
landlord's hypothec, 134. 

The tenant of an urban subject refused 
to grant a letter of removal, under 
section 31 of 16 and 17 Vict., c 80, 
and in an action of remoring under 
that Act and the Act of S^erunt, 
1756, the landlord concluded for 
expenses, in respect of the tenant's 
refusal to grant the letter. Held 
(differing from Stewart v. Oreig, 
Law Magazine, April, 1861), that 
tiie tenant was not bound to grant 
a letter of removal, and that he was 
not liable in the expenses of the 
action of removing, 137. 

A tenant, who had miscropped his 
farm contrary to the terxns of his 
lease, and had failed to labour it 
according to the rules of good hus- 
bandry, found liable in the penal 
rent for miscropping, and in damages 
for deterioration of the land, 140. 
Law Agent's Hypothec — 

An account was incurred to a law 
agent by a client, inter alia, for the 
preparation of a certain deed; before 
the account had been paid the agent 
gave up tiie deed to the dient^ who, 
after an intervsJ, returned it, getting 
in exchange a borrowing receipt in 
usual terms. Held, in an action 
for delivery by the client against 
the agent) the account beiuff still 
unpaid, that the agent was bound 
to deliver up the deed, as his right 
of hypothec had ceased on his vol- 
untflfUy parting with the deed and 
taking it back under a borrowhig 
receipt) 67. 

Law-Bunowi. See Aliment. 
Legacy. See Litecest-Yesting, 
LiiMioalWght — 
Pnvions payment of freiffht d•te^ 

mines a seaman'i lien unBon Hov 

iaawigiib82, 

li^Amfmifm. SiePro9tlh 
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Loaa^- 
Lx an action for money lent without 
acknowledgment^ the defender ad- 
mitted that he had received the sum 
sued for, but added that it was as 
payment of a share in a point busi- 
ness. It was maintained that the 
defender's admission was conclusive 
of the case, and the defender ought 
to prove the qualification. Hdd, 
that the admission must be taken 
vrith its qualification, and that it 
lay with the pursuer to disprove the 
qualification, 146. 

Master and Servant — 

Circumstanoes in which damages 
awarded against the executrix of an 
employer for injuries sustained by a 
workman, 71. 

Circumstances in which held, in an 
action against a master, that in- 
juries causing death had been oc- 
casioned by the recklessness and 
carelessness of the party inj ured and 
of his fellow'workmen, and defen- 
ders assoilzied, 62. 

Circumstances in which a ooalmaster 
held liable in compensation for in- 
juries sustained by a miner from a 
defect in the workings, 68. 

A fireman was engaged, in writing, 
for A period of six months by this 
owner and occupant of a coal-pit. 
Shortly thereafter the coal-owner 
let the pit. Two montiis tiiereafter 
he verbally desired the fireman to 
go and work to his tenant, but with- 
out offering any guarantee that the 
servant's engagement would not be 
held as cancelled, or his wages 
lessened. The fireman refused to 
enter the tenant's service without 
guarantee, and was dismissed. In 
an action for full wages, as having 
been wrongously disznissed, decree 
given as concluded for, with ex- 
penses, 113. 

A warehouseman and traveller entered 
into a written contract of service, 
for which he was to receive "a 
salary of £100 per annum." Hav- 
ing been dismissed before the end 
of his engagement, on the allegation 
that there was no fixed period, but 
that its duration was at Uie pleasure 
of the parties, in an action for the 
recovery of the yearns salary, held 
that the terms of the contract were 
for a year, and no proof of the cus- 
tom of t»de could be allowed to 
control these, 130. 

Merchant Shipping Act. See Wases. 
MaiUs and Duties. See Landlord and 
Tenant 



Master and Apprentic 
An apprentioe was bound to a master^ 
and in the indenture was the usual 
elause ''to teaoh the apprentice." 
At the terminationof the apprentice- 
ship the apprentice raised an actioo 
of damages for the allefpsd fiulure of 
the master to teach. CiroumstAnoea 
in which held that the apprentioa 
had not proved the master's fiiilnrt 
to teaoh, and action diimiwfdj M2, 

Mom. S^SaU. 

Mandate. SmComUoii, 
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GhcQiostaiieet in which held that a 
debt had been inneyated, and the 
orieinal debtors liberated, 80. 
Kezt of Kin — 

A next of kin is entitled to the office 
of exeontor in preference to father 
of a predeceasing daughter, who 
takesone-half of thesnooMsion under 
Dunlop*B Act, 91. 

Order to Pay. See Assignation. 
Obliteration. See Draft or Order. 
Old and ^ew Tbrms. See Landlord 

and Tenant 
Oath of Reference. See Process. 
Obligation to Teach. See Master and 

Apprentice. 



A process which had &dlen asleep be- 
fore the Act 16 and 17 Vict., c. 80, 
came into operatioiiy and which had 
not been moved in for more than 
nz months thereafter, stands dis- 
missed, and cannot be wakened, 51. 

A remit was made in a process on 6th 
February, 1861, to an accountant 
to report. The accountant did not 
report for more than twelve months, 
but during that period meetings had 
taken {dace, and letters had passed 
between the agents and the accoun- 
tant, in which information and 
▼ouchers were called for. After 
more than twelve montiis from the 
date of the remit, the pursuer's 
agent enrolled the case for an order 
-on the accountant to report. Held, 
that this was the proper form of 
motion — that, by the proceedings 
before the accountant, the process 
did not stand dismissed, on a sound 
construction of the 15th seotion of 
the Sheriff Court Act of 1856, and 
motion granted, 67. 

Documents in a pursuer's poaession 
prior to raising an action, but not 
produced before dosing the record 
(see Borthwick, 6th Dec., 1861), re- 
fused to be received afterwards, 90. 

See Evidence. 

See Exhibition* 
Purchase. See Sale. 
Prescription — Triennial — 

An Englishman incurred an account 
in England and afterwards came to 
reside in Scotland, where he Uved 
for two years and ten months, but 
more than three yean had elapsed 
£rom the date of the last item of the 
account. In an action for payment, 
nrescription was pleaded. Held, 
(In accordance with Don v. Lipman) 
that the triennial prescription ap- 
plied, 28. 

Veoennial — Business books and rela- 
tive voudiers of entries held not to 
fall under the veoennial pfescrip- 
tion,88. 

II was objected to a bin as a Toucher 
for a claim to vote for the election 
of a trustee that it was prescribed. 
Hdld, tiiat prescription was elided 
by a dedaratian of the bankrupt 
on a residue account prodooed, in 
whwh the debt was admitted, 176. 
Thmnhtokn, See Hnsbaod and Wife, 
principal and Bub*T«iMiil, Boo Lusd- 



A Scotswoman married an English- 
man who at his death had aoquirad no 
rsridential setttlement in Scotland. 
After the husband's death, the wife 
obtained temporary relief from the 
parish in which she then resided. 
In an action at the instance of the 
latter parish — Held, that the birth 
parish of a pauper Scotswoman, the 
wife of an Englishman, who has not 
acquired, or -having acquired, has 
not retained a remdential settlement 
in Scotland, is upon her husband's 
death bound to support her, 172. 
See Assythment. 

PubHc Preaching. See Title to Sne. 

Personal Injuries. See Damages. 

Publication. See Interdict. 

Parole Proof— 
An account sued for was found to be 
prescribed, and proof of the resting 
owing restricted to the writ or oatii 
of the debtor. Held, that as a refer- 
ence to oath implied a judicial con- 
tract, and might exclude review; 
and as it was now competent to 
examine a party in a cause as a 
witness, it was not necessary to give 
in a minute of reference, and that 
the party should be examined as a 
witness, 90. 

Parish Ghunch. See Assessment. 

Fledge— 
Circumstances in which held that idtle 
deeds had been pledged in security 
of a loan« 105. 
See Advance. 

Poinding of the Ground. See Seques- 
tration. 

Preference. See Sequestration. 

Poor Law Amendment Act. See Deser- 
tion of Children. 

Purchase. See Husband and VTiSe. 

Railway Company — 
A railway company found liable in 
damages for cattle killed through 
the insufficient fendng and watch- 
ing of a level crossing, 5. 
A nilway passenger took out his 
ticket from AbeHeen to Keith, but 
asked to have lug^gage labelled for 
Elgin, a station fsoiher on. At 
Keith the passenger rebooked to 
Elgin. Part of his luggage was 
lost between Keith and Elgin. On 
an action for the value — Held, that 
the railway company was not UaUe, 
and action dismissed, 5. 
See Carrier. 

Itestitntion. See Insolvency. 

Ranking — 
Circumstances in wUch a daim, in- 
suffidently vouched, wasrejeoted, 01. 

Removing. See Landlord and Tenant. 

Raihroad— 
Claim by a turnpike against a railroad 
for damages done to a highway, 
repelled under the oiieumstances, 97. 

Right of Salmon Fishing. See Interim 
Interdict 

Railway. See Assythment. 

Railway Aot-^ 
The company not bound toenot gates 
to shut aoroas the railway at a level 
erossiag of a pablio oaniage road, 
bat bouid to proYida • gatekftptTi 
l«0. 



Stoppage ta TnmtUu — 

Circumstances in which fonnd that 
^^oods had been effeetnally stopped 
ta transitu, 1. 
Sequestration — 

A landlord raised a small debt action 
for rent — obtained decree, and im- 
priBoned the tenant. He thereaftsr 
peeented a petition of sequestration 
m the ordinary court for the same 
rent— obtained warrant and seques- 
trated. Held, that the petition 
was imcompetent, in respect of the 
small debt decree prevloiidNr ob- 
tained, and having eleetea the 
diligence by having used the oom- 
pulsitor of imprisonment, 8. 

An heritable creditor found entitled 
to a preference over the trustee on 
a sequestrated estate for the currsnt 
half-year's interest on his bond at 
the date of his sequestration, 114. 

An heritable creditor raised an action 
of maills and duties, to which he 
had called the debtor, who had 
been made bankrupt and ssques- 
trated. His trustee had takea 
possession of his whole estatei^ 
heritable and moveable— the latter 
of which he had sold. The bank- 
rupt's friends purchased the house- 
hold fomitura back, and, by an 
arrangement with the trustee, wers 
allowed to remain in hts house. 
Founding on his decreet of maills 
and duties, the heritable eceditor 
sequestrated the bankrupt's fumi- 
tare under the Small Debt Act. 
Held, that there was no tsnano^; 
and that an heritable creditor, m 
possession under a decree of nuiflls 
and duties, could not sequestrate a 
tenant's effects as nnder the land- 
lord's hypothec, 134. 

Circumstances in which held that 
goods had been ordered and deliver- 
ed, and decreet given for the sum 
sued for, 10. 

A party conveyed absolute^ to oae 
of his creditors an heritable subject 
in security of a debt, qualified by a 
back letter, which was recorded. 
The granter thereafter beeams 
bankrupt, and his trustee having 
taken possession of the heritaga, 
advertised and offered it for side, 
but it was not sold. The o^tor 
now advertised a sale of the sub- 
jects under his bond. Against this 
threatened sale the trustee applisd 
for interdict. Held, that the trustes 
was entitled to interdict, and to 
carrr out the sale in preference to 
the heritable creditor, whose rights, 
under his bond, were p r es e rve d, 79. 

A document set forth a sale of goodM, 
but these were retained by the 
intended sellers. Ciromnatanoes in 
which beki that no sale had taken 
place, 101. 

A, on the eve off ban kwip tey , aoU a 
quantity of goods to B, who, al- 
though he luiew that B was in 
difficulties, was not awara that he 
would be obliged to atop. AaUsged 
that the goo£i were sold for ^ashi 
as otherwise it would have been a 
ftwi OA fail wpditor^and B was 



debt oiherwiie dne. A beoMDe 
bu^rvipti WM diichaii^, Mid 
tfamretfter raiBed an action for pay- 
ment of the goods. Held, by the 
Bheriff-Sabstitatep and aoqnieBoed 
fai, that A had fSi^ed to prove the 
allefied oontract, that B was not to 
plead oompensation, and action dis- 
Bussed, 125. 
Interdict was Graved at the instance 
a fatiier against a poinding and 
tbicatened sale of goods by a 
oeditor of his son, on the allega- 
tion that the goods were the father's. 
On a proof, held that the goods 
wsM the son's, and interim intodict 
levied, 129. 
CireQmstanoes in which a hnsband 
living separate fr6m his wife, who 
had a separate business sufficient to 
support her, was nevertheless held 
lisble for an account incurred in 
connection with her own business, 
133. 
A horse was flold^ nnder a written 
warranty, as sound on 8th October. 
On the 81st he was examined and 
declared unsomid. This was inti- 
mated, and the price demanded 
back from the seller. On his 
refusal, and in an action for repeti- 
tion of the price, held (1) the plea 
of mora repelled in the circum- 
stances; and (2) the onvs of proving 
unsoundness having been laid on 
the pursuer, circumstances in which 
held that he had failed in his proof, 
and defender assoilzied, 144. 
An account was incurred for work 
done, for which it was agreed to 
assign real property situated in 
England. A bill of sale was pre- 
paid in the English form, in which 
was inserted the amount of the 
account due, and was sent to the 
debtors for signature. The sum in 
the deed was erased, and a greater 
sum inserted, and the alterations 
sigpied or initialed on the maigin 
by the debtors. On receiving back 
tbe deed altered, the creditor inti- 
mated by letter to the debtors that 
he objeeted to the alterations, and 
this was not denied. In an action 
by the creditor for another account 
for work performed, it was pleaded 
by the debtor that the additional 
account was compensated or paid 
by the difference between the 
original sum in the bill of sale and 
the altered sum; and that the 
creditor had homologated the deed 
by having entered into pogsession 
of the property. Held, that in this 
action, the pleas of compensation 
and homologation could not be 
sostained, as thtf deed was vitiated 
tn eaeniittlibut, and could only be 
set up by a separate action. Decree 
given for sum sued for, but process 
sisted for three months, to give 
opportunity to raise action, 151. 
A trustee sold by private bargain to 
tile bankrupt's mother furniture 
which had remained in the bank- 

a's possession until the date of 
and which his motiiier aUowed 
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to remmn in his poesearion in lota. 
Held, that a creditor wlio had 
drawn a dividend under the seques- 
tration was not entitied to attach 
and sell the furniture, though he 
had obtained decree for a debt con* 
tracted subsequentiy to the seques- 
tration by the bankrupt^ 1G9. 

See Superior and Vassal. 
Superior and Vassal — 

Held, in an action of declarator of 
tinsel of a feu brought before the 
Sheriff, where the Sheriff's jurisdic- 
tion was prorogated in the feu 
contract, that notwithstimding the 
prorogation the action was incom- 
petent, the fen duty bong above 
£25, 74. 

A yassal was sequestrated, and after- 
wards dischajqgred. He was in 
arrears when sequestrated. After 
his re-investiture the superior sued 
for arrears. Held, that these were 
discharged under the terms of the 
Bankruptcy Act, 89. 
Seaman's Wages — 

Previous payment of freight deter- 
mines a seaman's lien thereonfor his 
wages, 82. 
Succession — 

A next of kin is entitied to the office 
of executor in preference to the 
father of a predeceasing daughter, 
who takes one-half of the succession 
under Dunlop's Act, 91. 
Summons — 

An action of damages at the instance 
of a hnsband, and on behalf and 
with consent of Ms wife, for an 
assault on both, held to have been 
competentiy brought, 112. 

A summons held relevant where the 
instance was set forth severally, 
while the conolunons were con- 
junctiy and severally, 112. 
Stamps — 

A document in these terms — ''Please 
pay to A B the sum of £230 sterling, 
to account of the carpenter and 
joiner work of the Baptist Chapel 
presentiy in course of erection in 
North Frederick Street, this sum 
being payable, per Mr Gow's plans 
and specifications, when the Chapel 
roof is on and ready to receive 
the slates,** with a penny stamp 
affixed, held not to be a bill, but 
was admissible as evidence valetU 
^uantunif 118. 
Solatium — 

A master found liable only in solatium, 
for the accidental death of one of 
his workmen, 166. 

Taxation of Accounts — 
Fee charged for fixing and giving 
notioe of diet of taxation of aoooonts 
in Sheriff Court disallowed, 4. 

Trust Deed. See Diligence. 

Title to Sue. See Aangnation. 

Trustee. See Bankruptcy—- Execution. 

Trust-. 
The interest of a sum of money was 
left by A to B, at whose death the 
principal was to be equally divided 
amoD|fherchildreniioiiMMU»fli. The 
testator predeoaased the liferentrix 
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and the Isgateea, but cnly one of 
the legatees survived the limrentiix. 
Held (1), that the legadea vested in 
the cluldren of B a morte ietUUorii^ 
(2), That the husband of a legatee^ 
who had died during the life of the 
liferentrix, was entitled to be pre- 
ferred, as in her right, to her share 
of the fund in medio, under the 
obligation to account to her next of 
kin for the half share of the goods 
in communion of which it formed a 
part, 106. 
See Interest. 

Turnpike— 
Claun of a tnni]nke against a nflroad 
tot damage, repelled under tha cif* 
oumstanoesy 97. 

ntie Deeds- 
Circumstances in whfoh held that tUia 
deeds had been pledged in seouity 
of a loan, 105. 

Telegraph. See Damages. 

ToDs— 
A railway company having conveyed 
certain quantities of timber as com* 
mon carriers, in addition to the 
statutory toUs, charged a sum "for 
the use of the railway." Held» 
that the oompanv were limited in 
their charges to those fixed by their 
Acts on ul goods carried by tham 
as coDunon carriers, 185. 

Truck Act— 
Goods were sold and delivered on the 
orders, ' verbal and written, of a 
partner, who acted as manager, to 
the workmen of the company, the 
prices of which were retained out of 
the workmen's wages. The manag- 
ing partner became bankrupt. The 
seller brought au action against the 
company and the individual part- 
ners forfpayment. Held, (1) That 
the Truck Act did not apply; (2) 
That parole proof was competent 
for the goods furnished on verbal 
orders; <8) That proof icripto vd 
JvramerUo of the solvent partners 
was alone competent, that the writ- 
ten obligations were in rem vemm 
of the company, 149. 

Unvonched Claims. See Bankruptcy. 

Voucher. See Bankruptcy. 
Voting. See Bankruptcy. 
Vitiation. See BUI— Sale. 

Warehouseman. See Carrier. 

Witness. See Atheist. 

Wakening — 
A process ^hich had fiUlen asleep 
before 16 and 17 Vict., c. 80, came 
into operation, and which had not 
been moved in for more than six 
months thereafter, stands disnussed 
and cannot be wakened, 51. 

Witnesses — 
In an action of interim aliment at the 
instance of ar wifs against her hus- 
band on the ground of cruelty, held 
that it was competent to examine 
both parties to the action, and that 
the 4th section of 16 Vict, cap. 20, 
did not apply, 188. 

Warranty. See Sale. 
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